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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Reply 

To Government Response to Defense Motion 
for Article 5 Status Determination, or, 

Alternatively, Dismissal for Lack of Personal 
Jurisdiction 

 
30 November 2007 

 
 
 
 
1. Timeliness:     This Reply is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Law and Argument in Reply to the Government Response: 

A. The 13 November 2007 (Email) Order Called for the Parties to Address All 
Matters Affecting Personal Jurisdiction 

The Prosecution's first argument in opposition to the Defense Motion for an Article 5 

Status Determination is that the "primary" issue at the December 5 hearing is "the factual basis 

for Hamdan's status as an alien unlawful enemy combatant under the MCA," and—according to 

the Prosecution—the Defense has offered no challenge to jurisdiction based on the MCA.  Gov't 

Response at 4-5. 

This argument is without merit because the 13 November 2007 (Email) Order instructed 

the parties to address "all . . . matters that might affect [personal] jurisdiction (i.e., issues arising 

under international law, constitutional law or criminal law)" at the December 5 hearing.  An 

Article 5 hearing is an inquiry into POW status under both domestic1 and international law that 

has a direct bearing on this Commission's jurisdiction.  A person entitled to POW status under 

the Third Geneva Convention ("GPW") cannot be considered an "unlawful enemy combatant" 

                                                 
1 Under the Supremacy Clause, U.S. Const. art VI, cl. 2, "all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land."  
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subject to trial by commission under the MCA.  This is because under GPW Article 102, a POW 

must be tried in the "same courts according to the same procedure" as a member of the U.S. 

armed services (i.e., a court-martial, not a military commission).  Interpreting the MCA to permit 

a POW to be tried by a commission assumes that it was the intention of Congress to abrogate the 

GPW.  Such an interpretation is untenable in light of language in the MCA revealing Congress's 

intention to comply with the Geneva Conventions.  See, e.g., 10 U.S.C. § 948b(f). 

Moreover, "[a]n act of Congress ought never to be construed to violate the law of nations 

if any other possible construction remains."  Murray v. Schooner Charming Betsy, 6 U.S. (2 

Cranch) 64, 118 (1804).  It is certainly possible to read the MCA in a manner consistent with the 

GPW in this case.  The Prosecution has identified no provision in the MCA that would be 

offended by conducting an Article 5 hearing.  On the contrary, an Article 5 hearing regarding 

POW status is entirely consistent with the MCA inquiry into whether an individual is an 

"unlawful enemy combatant."  The Defense motion does not depart from the statutory scheme.  

Rather, it calls for a simple procedure to ensure that the MCA is applied in a manner consistent 

with both U.S. and international law.   

B. An Article 5 Status Determination Must Be Made by a "Competent 
Tribunal" 

The Prosecution's next argument is that Hamdan is not entitled to an Article 5 hearing 

because the President has determined that members of al Qaeda cannot qualify as POWs under 

the GPW.  Gov't Response at 5-6. 

This argument fails for the same reason it failed when first advanced by the Government 

more than three years ago:  GPW Article 5 requires the status determination to be made by "a 

competent tribunal." 

The President is not a "tribunal," however.  The government must convene a competent 
tribunal (or address a competent tribunal already convened) and seek a specific 
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determination as to Hamdan's status under the Geneva Conventions.  Until or unless such 
a tribunal decides otherwise, Hamdan has, and must be accorded, the full protections of a 
prisoner-of-war. 

Hamdan v. Rumsfeld, 344 F. Supp. 2d 152, 162 (D.D.C. 2004), rev'd, 415 F.3d 33 (D.C. Cir. 

2005).2 

The need for an individual status assessment was reaffirmed by the United States Court 

of Military Commission Review ("CMCR") in the Khadr decision: 

Summary determinations of a group's unlawful combatant status would appear to violate 
the Supreme Court's ruling in Hamdi v. Rumsfeld, 541 U.S. 507, 533 (2004), which 
recognized the fundamental right to notice and an opportunity to be heard on matters 
affecting a detainee's "enemy combatant" status determination. 

United States of America v. Omar Ahmed Khadr, No. 07-001 at 14 n.21 (C.M.C.R. 2007).  

Moreover, in its analysis of the MCA's jurisdictional provisions, the CMCR noted that "Congress 

never stated that mere membership in or affiliation with the Taliban, al Qaeda, or associated 

forces was a sufficient basis for declaring someone to be an 'unlawful enemy combatant' for 

purposes of exercising criminal jurisdiction over that person."  Id. at 16.  Accordingly, the 

Prosecution's argument that a group assessment has already been made by the President 

precluding any need for an Article 5 hearing should be rejected. 

In addition, Hamdan denies he is a member of al Qaeda.  See Hamdan Affidavit, 

previously submitted as Attachment A to Defense Motion to Dismiss for Lack of Jurisdiction.  

Surely a contested allegation cannot be sufficient to strip a detainee of his right to an Article 5 

hearing, given the significance of POW status under domestic and international law.  If a party's 

obligations can be so easily avoided, then the protections of the GPW are largely illusory. 

                                                 
2 As noted in the Defense's opening brief, the Supreme Court reserved the question of whether Hamdan could be 
tried by a military commission without an Article 5 hearing.  Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2795 n.61 
(2006).  But in holding that, at a minimum, Common Article 3 applied, the Court rejected the Government's 
contention—repeated here in the Prosecution's reliance on the President's determinations—that the Geneva 
Conventions were entirely inapplicable. 
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C. To Obtain an Article 5 Hearing, a Detainee Only Needs to Assert POW 
Status 

The Prosecution's next argument is that Hamdan has not identified the particular subpart 

of GPW Article 4 under which he could qualify as a POW, and therefore he has no right to ask 

for a status determination.  Gov't Response at 6-7.  But in seeking an Article 5 hearing, a 

detainee need not specify which subpart of Article 4 applies.  All he need do is assert POW 

status—which Hamdan does in this case—to create the doubt necessary to trigger a hearing.  

This is reflected in Army Regulation 190-8, Enemy Prisoners of War, Retained Personnel, 

Civilian Internees and Other Detainees (1997) ("AR 190-8"), which was "adopted to implement 

the Geneva Convention."  Hamdi v. Rumsfeld, 542 U.S. 507, 550 (2004) (Souter, J., 

concurring).3  AR 190-8 § 1-6 provides: 

1-6. Tribunals 

a. In accordance with Article 5, GPW, if any doubt arises as to whether a person, 
having committed a belligerent act and been taken into custody by the US Armed Forces, 
belongs to any of the categories enumerated in Article 4, GPW, such persons shall enjoy 
the protection of the present Convention until such time as their status has been 
determined by a competent tribunal. 

b. A competent tribunal shall determine the status of any person not appearing to be 
entitled to prisoner of war status who has committed a belligerent act or has engaged in 
hostile activities in aid of enemy armed forces, and who asserts that he or she is entitled 
to treatment as a prisoner of war, or concerning whom any doubt of a like nature exists. 

Thus, the mere assertion of protected status is sufficient to afford the detainee GPW protection 

pending a status determination by a competent tribunal. 

As noted in the Defense's opening brief, the Commission in this case has already 

                                                 
3 This regulation was jointly promulgated by the Headquarters of the departments of the Army, Navy, Air Force, and 
Marine Corps on October 1, 1997.  The regulation explicitly states that its purpose is to implement international law 
as set forth in the GPW:  "This regulation implements international law, both customary and codified, relating to 
EPW [enemy prisoners of war], RP [retained personnel], CI [civilian internees], and ODs [other detainees], which 
includes those persons held during military operations other than war.  The principal treaties relevant to this 
regulation are: . . . (3) The 1949 Geneva Convention Relative to the Treatment of Prisoners of War (GPW)."  AR 
190-8 § 1-1(b).  
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correctly determined that sufficient doubt concerning Hamdan's status exists to require an Article 

5 hearing:  "[T]here being doubt as to the accused's status under the law of war, he may not be 

tried by a Military Commission until his status is determined by a competent tribunal."  4 June 

2007 Corrected Order at 3. 

In any event, as the Prosecution concedes in a footnote, Hamdan has claimed POW status 

based (at least) on Article 4(A)(4), which affords such status to "persons who accompany the 

armed forces without actually being members thereof."  Gov't Response at 7 n.4.  The evidence 

(when finally disclosed to the Defense) may show that POW status can be asserted on other 

grounds as well.  But that is the entire purpose of the status hearing—to review evidence 

concerning Hamdan's activities to allow for an assessment of whether he falls into any of the six 

categories of persons entitled to POW status under GPW Article 4.4 

D. Hamdan's CSRT Did Not Inquire Into POW Status 

The Prosecution next argues that even if Hamdan is entitled to an Article 5 hearing, his 

October 2004 CSRT already provided it.  Gov't Response at 7-10.  This is a reprise of the 

argument, urged by the Prosecution and rejected by both this Commission and the CMCR, that 

the CSRT already resolved the issue of the accused's "unlawful" enemy combatant status.  The 

CMCR explained that the CSRT was never tasked with that inquiry.  Instead, 

The declared purpose of the C.S.R.T. process . . . was solely to afford detainees "the 
opportunity to contest designation as an enemy combatant."  Wolfowitz memorandum at 
1.  The Wolfowitz memorandum never discusses addressing the issue of "lawful" or 
"unlawful" enemy combatant status; nor does the memorandum from the Secretary of the 
Navy implementing the C.S.R.T. process. 

Khadr, CMCR 07-001 at 15-16.  For this reason, the CMCR concluded that CSRT findings of 

                                                 
4 The Defense notes the Amicus Brief filed by Frank Fountain, Madeline Morris, and the Duke Guantanamo Defense 
Clinic:  Margarita Clarens, Jason Cross, Allison Hester-Haddad, Nora Keiser [on behalf of Duke Guantanamo 
Defense Clinic], and hereby cites and endorses it in accordance with M.C.T.J. RC 7.5a(1).  The Defense believes the 
brief is relevant to the issues raised by the Defense motion.  The amicus brief is appended to this Reply as 
Attachment A. 
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combatancy did not satisfy the MCA's jurisdictional requirement of a showing of "unlawful" 

enemy combatant status.  Id. at 12-16. 

Precisely the same reasoning refutes the Prosecution's argument that Hamdan has already 

been provided with an Article 5 hearing.  The CSRT was not established to address the detainee's 

status under the Geneva Conventions.  It did not inquire into whether a detainee fell into any of 

the six categories of persons protected under GPW Article 4.  It is entirely likely that an 

individual could be both an "enemy combatant"—as found by a CSRT—and also fall into one of 

the protected categories under GPW Article 4.  Indeed, one might expect most "enemy 

combatants" to do so.  Accordingly, the Prosecution's argument should be rejected. 

E. The Defense Agrees That This Commission Is a Competent Tribunal for 
Purposes of an Article 5 Hearing 

Finally, the Prosecution maintains that if Hamdan has not already received an Article 5 

hearing at his CSRT, then "the Military Judge himself may provide it" at a pretrial hearing.  

Gov't Response at 10-11.   
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UNITED STATES v. SALIM AHMED 

HAMDAN 

 

BEFORE A MILITARY COMMISSION 

CONVENDED PURSUANT TO THE 

MILITARY COMMISSIONS ACT OF 2006 

 

November 28, 2007 

Amicus Brief filed by 

Frank Fountain, Madeline Morris, and the 

Duke Guantanamo Defense Clinic:  Margarita 

Clarens, Jason Cross, Allison Hester-Haddad, 

Nora Keiser 

[on behalf of Duke Guantanamo Defense 

Clinic] 

 

 

1.  My name is Frank Fountain.  I certify that I am licensed to practice before the Supreme 

Court of Georgia.  I further certify: 

 

a. I am not a party to any Commission case in any capacity, I do not have an 

attorney-client relationship with any person whose case has been referred to a Military 

Commission, I am not currently nor am I seeking to be habeas counsel for any such person, and 

I am not currently nor am I seeking to be next-friend for such person.   

 

b. I certify my good faith belief as a licensed attorney that the law in the attached 

brief is accurately stated, that I have read and verified the accuracy of all points of law cited in 

the brief, and that I am not aware of any contrary authority not cited to in the brief or 

substantially addressed by the contrary authority cited to in the brief. 

 

2. Issues Presented.  The issue presented is whether the commission has personal 

jurisdiction over Salim Hamdan under the Military Commissions Act of 2006.   

 

3. Statement of Facts.  This commission dismissed charges against Salim Hamdan on June 

4, 2007 for lack of jurisdiction.  Following the jurisdictional ruling of the Court of Military 

Commissions Review in U.S. v. Khadr, CMCR 07-001 (2007), and this commission‘s order of 

October 18, 2007, this commission will now consider whether it has jurisdiction to proceed with 

criminal proceedings in U.S. v. Hamdan.   
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4. The Law.   

Under the MCA, an al Qaeda member who was part of a militia or volunteer corps, 

belonging to the regular armed forces of Afghanistan, which was under responsible 

command, wore a fixed distinctive sign recognizable at a distance, carried arms openly, and 

abided by the law of war, is a lawful enemy combatant and not subject to the jurisdiction of 

this military commission. 
 

The MCA states that the term ―lawful enemy combatant‖ means a person who is— 

 

(A) a member of the regular forces of a State party engaged in hostilities against 

the United States; 

(B) a member of a militia, volunteer corps, or organized resistance movement 

belonging to a State party engaged in such hostilities, which are under responsible 

command, wear a fixed distinctive sign recognizable at a distance, carry their 

arms openly, and abide by the law of war; or 

(C) a member of a regular armed force who professes allegiance to a government 

engaged in such hostilities, but not recognized by the United States. 

10 U.S.C. § 948a(2).  

 

Under the clear language and explicit intent of the MCA, then, if a combatant is a 

member of the regular armed forces of a state, that individual is a lawful combatant without the 

need to meet any further conditions or requirements—and a member of a militia or volunteer 

corps belonging to those regular armed forces is, likewise, a lawful combatant if the irregular 

force in question complies with the four conditions specified.  10 U.S.C. § 948a(2)(B). 

The MCA states that the term ‗―unlawful enemy combatant‘ means a person who has 

engaged in hostilities or who has purposefully and materially supported hostilities against the 

United States or its co-belligerents who is not a lawful enemy combatant (including a person 

who is part of the Taliban, al Qaeda, or associated forces).‖  10 U.S.C. § 948a(1)(i). To interpret 

that definition of ―unlawful combatant‖ under the MCA as pronouncing a blanket exclusion of 

all Taliban, al-Qaeda, or associated forces from lawful combatant status, as the government has 

at times argued, would render incoherent the entire structure of the MCA.  
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 The MCA recognizes, consistent with the law of war, that a Taliban member might be a 

lawful or unlawful combatant, depending upon the period during which he was a combatant.  

When the Taliban was in governmental power in Afghanistan, Taliban forces were the regular 

armed forces of Afghanistan.  Taliban members captured at that time are entitled to lawful 

combatant status.  Taliban members captured after the Taliban fell from power, by contrast, are 

not entitled to lawful combatant status, since they were not members of the regular armed forces 

of a state at the time of their capture.   

That the Taliban was not recognized by the US as the government of Afghanistan is 

irrelevant to the analysis.  Entitlement to lawful combatant status, under the MCA as under the 

Geneva Conventions, extends to all regular armed forces of a state, regardless of whether the 

government in power in that state is recognized by the detaining power.  This is clearly reflected 

in MCA art 948(a)(2)(C), which states:  ―The term ‗lawful enemy combatant‘ means a person 

who is . . . a member of a regular armed force who professes allegiance to a government engaged 

in such hostilities, but not recognized by the United States.‖ 10 U.S.C. § 948a(2)(C).  See also 

GC III, art 4(A)(3). 

In sum, the MCA recognizes and takes into account that different Taliban combatants 

may have different combatant statuses.  The statute reflects that some captured Taliban detained 

by the US are entitled to POW status, and some are not, and that designation of the status of 

Taliban combatants, therefore, requires a factual determination in each instance.  The MCA, 

therefore, specifically notes, in §948a(1)(i), that all those who come within the MCA‘s definition 

of ―unlawful combatant‖ shall be so designated, including those fitting the definition who are 

among ―Taliban, Al Qaeda, and associated forces.‖ 
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The status of Taliban forces as lawful combatants during the period when Taliban 

constituted the regular armed forces of Afghanistan has definitive ramifications for the 

combatant status of non-Taliban combatants.  Under the MCA, for any irregular forces to be 

considered lawful combatants in a given armed conflict, those irregulars must ―belong to‖ the 

state party to the conflict.  The MCA defines as a lawful combatant ―a member of a militia, 

volunteer corps, or organized resistance movement belonging to a State party engaged in such 

hostilities, which are under responsible command, wear a fixed distinctive sign recognizable at a 

distance, carry their arms openly, and abide by the law of war.‖  10 U.S.C. § 948a(2)(B).  If there 

were never any lawful Taliban combatants, then there could never have been any lawful 

combatants, whatsoever, in the conflict.   

The MCA obviously anticipates that some individuals will come within its definition of 

lawful combatants.  For that to occur, the Taliban combatants captured while they were the 

regular armed forces of Afghanistan must be recognized as lawful combatants, as is provided for 

by the MCA, § 948a(2)(C).  And, members of irregular forces – al Qaeda or otherwise – 

belonging to the regular armed forces of Afghanistan, if those forces complied with the four 

conditions specified, also must be recognized as lawful combatants under the MCA.  MCA, art. 

948(a)(2)(b).  

 The MCA, read in this manner, is a coherent document that reflects and accounts for a 

complex factual situation.  An interpretation excluding all Taliban or al Qaeda combatants from 

lawful combatant status, by contrast, would make nonsense of much of the MCA, making all of 

its provisions concerning combatant status superfluous, and its jurisdictional limitations virtually 

meaningless. 
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Blanket exclusion of all Taliban and al Qaeda combatants from lawful combatant status 

would lead to an absurd result. 

As discussed immediately above, if the MCA defined all Taliban and al Qaeda members 

as unlawful combatants, then there would be, by definition, no lawful combatants in the very 

population whose treatment the MCA was designed, written, and enacted to govern.  Were this 

court to adopt that interpretation, the entire category of ―lawful combatants,‖ which Congress 

painstakingly distinguished and excluded from military commission jurisdiction, would be a null 

set.  The framework of military commission jurisdiction articulated in the MCA—carefully 

defining and distinguishing between lawful and unlawful combatants—would be rendered 

superfluous and meaningless.  Congress did not intend to legislate a meaningless distinction with 

an absurd result.  This court, accordingly, should not accept an interpretation of the MCA that 

would have that effect.  A statute should be read, if possible, in a way that does not render its 

provisions absurd.  Public Citizen v. Dept. of Justice, 491 U.S. 441 (1989).  

Pursuant to clear and centuries-old US Supreme Court precedent, the MCA can and 

should be interpreted in a manner consistent with the international law of war. 

―An act of Congress ought never to be construed to violate the law of nations if any other 

possible construction remains.‖  Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 

(1804).  This rule of statutory interpretation is premised on the assumption that Congress 

ordinarily seeks to follow customary international law when legislating.  F. Hoffman-La Roche, 

Ltd v. Empagran S.A., 542 U.S. 155, 164 (2004).  Any ambiguity in the statute should be 

resolved in favor of compliance with international law and our obligations thereunder.  Cf. 

McCulloch v. Sociedad Nacional de Marinos de Honduras, 372 U.S. 10 (1963).  Ingrained in US 

jurisprudence, this canon directing courts to interpret federal law to avoid violating our 

international obligations has been relied upon for over two centuries.  See, e.g., Charming Betsy, 

6 U.S. at 118; Lauritzen v. Larsen, 345 U.S. 571, 578 (1953) (relying upon customary 
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international law in determining the statutory construction of the Jones Act in a maritime tort 

case); Empagran, 524 U.S. at 166 (looking to customary international law in interpreting the 

Sherman Act and concluding that it did not apply to a foreign price-fixing claim).  

The distinction between lawful and unlawful combatants is a central feature of the law of war.  

The MCA‘s categories of lawful combatants are drawn directly from the Geneva Conventions of 

1949, Article 4(A)(1, 2).  Under the MCA, as under the GCs, membership in a state‘s regular 

armed forces itself establishes lawful combatant status, without any further conditions.  Irregular 

forces ―belong[ing] to‖ a state party to the conflict are to be considered lawful combatants if 

those forces comply with the four conditions specified.  

It was entirely foreseen by the negotiators of the GCs that it would at times be distasteful 

to acknowledge the POW status of the regular armed forces of governmental regimes that the US 

does not recognize.  Preparing in advance to resist the temptation to make ad hoc decisions about 

the POW status of regular armed forces of the enemy, the US agreed with its negotiating partners 

in 1949 that ―[m]embers of regular armed forces who profess allegiance to a government or an 

authority not recognized by the Detaining Power‖ are nevertheless to be considered lawful 

combatants.  GCIII art 4(A)(3).  Similarly, the carefully deliberated decision was made to afford 

POW protections to irregular forces belonging to any regular armed forces if the irregular forces 

complied with the four conditions specified.   

It is now time to honor those commitments that the US has made under the law of war 

and, thereby, to uphold the law-of-war protections for our own personnel in the event of their 

capture in the future.  If the evidence shows that Salim Hamdan was a member of a militia or 

volunteer corps belonging to the Taliban at a time when the Taliban constituted the regular 

armed forces of Afghanistan, and if that militia or volunteer corps of which he was a member 
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complied with the four conditions specified in MCA art. 948(a)(2)(B), then this commission 

must find Salim Hamdan to be a lawful combatant and, as such, not subject to the jurisdiction of 

this commission. 

 

 

 

Respectfully Submitted, 

 

 

Frank Fountain, Esq. 

       LTC, JAGC, U.S. Army (Ret.) 

        

 

 

             

 

 

Madeline Morris 

Professor of Law  
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From: Prasow, Andrea, Ms, DoD OGC
Sent: Friday, November 30, 2007 1:29 PM
To:  

Cc: l'; Schneider, Harry  (Perkins Coie); 'McMillan, Joseph M.  (Perkins 
Coie)'; .com; Mizer, Brian, LT, DoD OGC; , DoD 
OGC; David, Steven, COL, DoD OGC; Berrigan, Michael, Mr, DoD OGC; Britt, William, LTC, 
DoD OGC; Stone, Tim, LCDR, DoD OGC; Trivett, Clayton, Mr, DoD OGC; , 

U.S. v. Hamdan - Defense Reply re Motion for Article 5 Status Determination 

Attachments: Defense Reply to Article 5 Motion.DOC; Defense Reply to Article 5 Motion.pdf

LTC ,

Attached for filing in United States v. Hamdan please find the Defense Reply to Government Response to Defense Motion 
for Article 5 Status Determination, or, Alternatively, Dismissal for Lack of Personal Jurisdiction.  The PDF version is 
signed and includes an attachment.  The Word version is unsigned and does not include the attachment.

Respectfully submitted,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel

Defense Reply to 
Article 5 Mot...

Defense Reply to 
Article 5 Mot...
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From: Prasow, Andrea, Ms, DoD OGC

Sent: Friday, November 30, 2007 11:56 AM

To:  

Cc: '; Schneider, Harry (Perkins Coie); McMillan, Joseph M. (Perkins 
Coie); ; Mizer, Brian, LT, DoD , LN1, 
DoD OGC; David, Steven, COL, DoD OGC; Berrigan, Michael, Mr, DoD OGC; Britt, William, 
LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC; Trivett, Clayton, Mr,  

Subject: U.S. v. Hamdan - Defense Submission re Motion by Press Petitioners

Signed By: l

Follow Up Flag: Follow up

Flag Status: Green

Attachments: Defense Submission re Motion by Press Petitioners.doc; Defense Submission re Motion by 
Press Petitioners.pdf

Page 1 of 1U.S. v. Hamdan - Defense Submission re Motion by Press Petitioners

11/30/2007

,  

In accordance with CAPT Allred's email of 26 November 2007, attached please find the Defense Submission With 
Respect to Motion by Press Petitioners for Public Access to Proceedings.  A signed version is attached as a PDF 
document and an unsigned version is attached in Word. 

Respectfully submitted,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

<<...>> <<...>>  
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UNITED STATES OF AMERICA Defense Submission 
With Respect to Motion by Press Petitioners for 

v. Public Access to Proceedings 

SALIM AHMED HAMDAN 30 November 2007 

1. Timeliness: This Submission is filed within the timeframe established by the 

military judge. 

2. The Defense position on the referenced motion is that the relief should be granted, 

access should be made available, and the proceedings should be open to the press and 

public. 

Respectfully submitted, 

~i~USN 
Detailed Defense Counsel 
ANDREA J. PRASOW 
Assistant Defense Counsel 
Office of the Chief Defense Counsel 
Office of Military Commissions 

   
 
 

PROF. CHARLES SWIFT 
Emory School of Law 

 
Civilian Defense Counsel 

HARRY H. SCHNEIDER, JR. 
JOSEPH M. MCMILLAN 
Perkins Coie LLP 
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From:
Sent: Thursday, November 29, 2007 5:55 PM
To: 'Pete Brownback'; Kohlmann Col Ralph H
Cc:

FW: United States v. Hamdan -- Motion by Press Petitioners

Follow Up Flag: Follow up
Flag Status: Green

 

 
 

amdan -- Motion by Press Petitioners

Sir,

1.  The Prosecution believes the Regulation for Trial by Military Commission (para. 17-19)
and the Military Commissions Trial Judiciary Rules of Court (para 2-3) adequately address 
the concerns raised in the filing.  Those rules allow for timely dissemination of all 
filings and orders in this case.

2.  The Prosecution will provide the court with filings excluding or redacting classified 
and protected infromation suitable for public release, as required by RC 2.2c and RC 3.9.

WILLIAM B. BRITT
LTC, JA, USAR
Deputy Chief Prosecutor

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or 
information protected under the attorney-client privilege, both of which are protected 
from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of
DoD channels without prior authorization from the sender.

 

 

 
 

mdan -- Motion by Press Petitioners
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CAPT Allred has directed that I send the email below to the parties.

v/r,

, USAR
dvisor

Military Commissions Trial Judiciary
Department of Defense

-----Original Message-----
UDCIR ]

 States v. Hamdan -- Motion by Press Petitioners

 
 LTC 
 
   Please forward the email below to counsel in the case of United States v.
Hamdan, and to other interested parties.

Counsel:
 
     1.  I have received two documents, each styled as a "Notice of Appearance" for 
Messrs. David Schultz and Steven Zansberg, who indicate that they appear on behalf of the 
New York Times Company, the Associated Press, and other news organizations and publishing 
companies.  I have also received documents which were styled a "Motion by Press 
Petitioners for Public Access to Proceedings" and "Records and Attachments to the 
Motion."  All of these documents were forwarded to MCTJ by Mr. Berrigan, the Deputy Chief 
Defense Counsel.
 
    2.  The "Motion" and its "Attachments" are forwarded herewith. I invite Counsel for 
each party to provide the Commission with the party's position on how the Commission 
should treat and respond to these documents. The parties may also provide, at their 
discretion, any further matters concerning the documents which they believe may be of 
assistance. Any responses are due NLT 1200 hours on 30 November, 2007. 
 
Keith J. Allred
Captain, JAGC, US Navy
Military Judge

________________________________

 

n -- Motion by Press Petitioners

LTC 
    the Motion and Attachments for Hamdan.
Michael J. Berrigan
Deputy Chief Defense Counsel
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________________________________

Subj  -- Motion by Press Petitioners

Dear Mr. Berrigan: 

 

1.                    Thank you for agreeing to forward these papers for
service and filing in the above-referenced commission.  I understand that you will be 
forwarding these papers to the necessary parties and officials today.  

 

2.                    Attached please find: 

 

a.    Motion by Press Petitioners for Public Access to Proceedings and
Records 

b.    Attachments to Motion by Press Petitioners, including: 

                                                          i.
Declaration of William Glaberson

                                                      ii.
Declaration of David Schulz

 

 

Sincerely,

Jacob Goldstein

 

 

________________________________

Jacob P. Goldstein

Levine Sullivan Koch & Schulz
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From: Berrigan, Michael, Mr, DoD OGC

Sent: Wednesday, November 21, 2007 3:49 PM

To: , LTC, DoD OGC;  Ms, DoD OGC

Cc: l'; 'Charles Swift'; 'Schneider, Harry (Perkins Coie)'; 'McMillan, Joseph 
M. (Perkins Coie)'; Lindee, Kimberlee, LN1, DoD OGC; David, Steven, COL, DoD OGC; 

 
 OGC; Morris, Lawrence, COL, DoD OGC; Prasow, 

Andrea, Ms, DoD OGC; Stone, Tim, LCDR, DoD OGC; Trivett, Clayton, Mr, DoD OGC; 
Britt, William, LTC, DoD OGC; Mizer, Brian, LT, DoD OGC

Subject: FW: United States v. Hamdan - Notice of Appearance for Counsel for Press Petitioners

Follow Up Flag: Follow up

Flag Status: Green

Attachments: Notice of Appearance in Hamdan for Schulz.pdf; Notice of Appearance in Hamdan for 
Zansberg.pdf

Page 1 of 2Re: filing motions with the commissions

11/30/2007

LTC  
    I am forwarding, for appropriate disposition,  Notices of Appearance and a Motion with attachments (to follow) 
at the request of counsel for various press entities.  As indicated in the motion, defense counsel from this office 
and prosecution attorneys have been consulted on the motion. 
  

Michael J. Berrigan  
Deputy Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

  

From: Jake Goldstein [mai ]  
Sent: Wednesday, November 21, 2007 2:35 PM 
To: Berrigan, Michael, Mr, DoD OGC 
Cc: David Schulz; Steve Zansberg 
Subject: United States v. Hamdan - Notice of Appearance for Counsel for Press Petitioners 
 
Dear Mr. Berrigan:  
  
1.    Thank you for agreeing to forward these papers for filing in the above-
referenced commission.  I understand that you will be forwarding these papers to 
the necessary parties and officials today.   
  
2.    Please enter an appearance with the United States v. Hamdan commission for 
David A. Schulz and Steven D. Zansberg on behalf of The Associated Press, Dow Jones 
& Company, Inc., The Hearst Corporation, The McClatchy Company, and The New York 
Times Company (collectively the “Press Petitioners”).  Attached please find a 
Notice of Appearance form executed by David A. Schulz and a Notice of Appearance 
form executed by Steven D. Zansberg.   

AE 48 (Hamdan) 
Page 99 of 102



  
  
  
Sincerely, 

Jacob Goldstein 

 
________________________________ 
 
Jacob P. Goldstein 
 
Levine Sullivan Koch & Schulz 
 
321 W. 44th Street, Suite 510 
 
New York, NY 10036 
 

 
 

 
 

 
 

Page 2 of 2Re: filing motions with the commissions
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UNITED STATES v. SALIM AHMED 

HAMDAN 

 

BEFORE A MILITARY COMMISSION 

CONVENDED PURSUANT TO THE 

MILITARY COMMISSIONS ACT OF 2006 

 

November 28, 2007 

Amicus Brief filed by 

Frank Fountain, Madeline Morris, and the 

Duke Guantanamo Defense Clinic:  Margarita 

Clarens, Jason Cross, Allison Hester-Haddad, 

Nora Keiser 

[on behalf of Duke Guantanamo Defense 

Clinic] 

 

 

1.  My name is Frank Fountain.  I certify that I am licensed to practice before the Supreme 

Court of Georgia.  I further certify: 

 

a. I am not a party to any Commission case in any capacity, I do not have an 

attorney-client relationship with any person whose case has been referred to a Military 

Commission, I am not currently nor am I seeking to be habeas counsel for any such person, and 

I am not currently nor am I seeking to be next-friend for such person.   

 

b. I certify my good faith belief as a licensed attorney that the law in the attached 

brief is accurately stated, that I have read and verified the accuracy of all points of law cited in 

the brief, and that I am not aware of any contrary authority not cited to in the brief or 

substantially addressed by the contrary authority cited to in the brief. 

 

2. Issues Presented.  The issue presented is whether the commission has personal 

jurisdiction over Salim Hamdan under the Military Commissions Act of 2006.   

 

3. Statement of Facts.  This commission dismissed charges against Salim Hamdan on June 

4, 2007 for lack of jurisdiction.  Following the jurisdictional ruling of the Court of Military 

Commissions Review in U.S. v. Khadr, CMCR 07-001 (2007), and this commission‘s order of 

October 18, 2007, this commission will now consider whether it has jurisdiction to proceed with 

criminal proceedings in U.S. v. Hamdan.   
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4. The Law.   

Under the MCA, an al Qaeda member who was part of a militia or volunteer corps, 

belonging to the regular armed forces of Afghanistan, which was under responsible 

command, wore a fixed distinctive sign recognizable at a distance, carried arms openly, and 

abided by the law of war, is a lawful enemy combatant and not subject to the jurisdiction of 

this military commission. 
 

The MCA states that the term ―lawful enemy combatant‖ means a person who is— 

 

(A) a member of the regular forces of a State party engaged in hostilities against 

the United States; 

(B) a member of a militia, volunteer corps, or organized resistance movement 

belonging to a State party engaged in such hostilities, which are under responsible 

command, wear a fixed distinctive sign recognizable at a distance, carry their 

arms openly, and abide by the law of war; or 

(C) a member of a regular armed force who professes allegiance to a government 

engaged in such hostilities, but not recognized by the United States. 

10 U.S.C. § 948a(2).  

 

Under the clear language and explicit intent of the MCA, then, if a combatant is a 

member of the regular armed forces of a state, that individual is a lawful combatant without the 

need to meet any further conditions or requirements—and a member of a militia or volunteer 

corps belonging to those regular armed forces is, likewise, a lawful combatant if the irregular 

force in question complies with the four conditions specified.  10 U.S.C. § 948a(2)(B). 

The MCA states that the term ‗―unlawful enemy combatant‘ means a person who has 

engaged in hostilities or who has purposefully and materially supported hostilities against the 

United States or its co-belligerents who is not a lawful enemy combatant (including a person 

who is part of the Taliban, al Qaeda, or associated forces).‖  10 U.S.C. § 948a(1)(i). To interpret 

that definition of ―unlawful combatant‖ under the MCA as pronouncing a blanket exclusion of 

all Taliban, al-Qaeda, or associated forces from lawful combatant status, as the government has 

at times argued, would render incoherent the entire structure of the MCA.  
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 The MCA recognizes, consistent with the law of war, that a Taliban member might be a 

lawful or unlawful combatant, depending upon the period during which he was a combatant.  

When the Taliban was in governmental power in Afghanistan, Taliban forces were the regular 

armed forces of Afghanistan.  Taliban members captured at that time are entitled to lawful 

combatant status.  Taliban members captured after the Taliban fell from power, by contrast, are 

not entitled to lawful combatant status, since they were not members of the regular armed forces 

of a state at the time of their capture.   

That the Taliban was not recognized by the US as the government of Afghanistan is 

irrelevant to the analysis.  Entitlement to lawful combatant status, under the MCA as under the 

Geneva Conventions, extends to all regular armed forces of a state, regardless of whether the 

government in power in that state is recognized by the detaining power.  This is clearly reflected 

in MCA art 948(a)(2)(C), which states:  ―The term ‗lawful enemy combatant‘ means a person 

who is . . . a member of a regular armed force who professes allegiance to a government engaged 

in such hostilities, but not recognized by the United States.‖ 10 U.S.C. § 948a(2)(C).  See also 

GC III, art 4(A)(3). 

In sum, the MCA recognizes and takes into account that different Taliban combatants 

may have different combatant statuses.  The statute reflects that some captured Taliban detained 

by the US are entitled to POW status, and some are not, and that designation of the status of 

Taliban combatants, therefore, requires a factual determination in each instance.  The MCA, 

therefore, specifically notes, in §948a(1)(i), that all those who come within the MCA‘s definition 

of ―unlawful combatant‖ shall be so designated, including those fitting the definition who are 

among ―Taliban, Al Qaeda, and associated forces.‖ 
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The status of Taliban forces as lawful combatants during the period when Taliban 

constituted the regular armed forces of Afghanistan has definitive ramifications for the 

combatant status of non-Taliban combatants.  Under the MCA, for any irregular forces to be 

considered lawful combatants in a given armed conflict, those irregulars must ―belong to‖ the 

state party to the conflict.  The MCA defines as a lawful combatant ―a member of a militia, 

volunteer corps, or organized resistance movement belonging to a State party engaged in such 

hostilities, which are under responsible command, wear a fixed distinctive sign recognizable at a 

distance, carry their arms openly, and abide by the law of war.‖  10 U.S.C. § 948a(2)(B).  If there 

were never any lawful Taliban combatants, then there could never have been any lawful 

combatants, whatsoever, in the conflict.   

The MCA obviously anticipates that some individuals will come within its definition of 

lawful combatants.  For that to occur, the Taliban combatants captured while they were the 

regular armed forces of Afghanistan must be recognized as lawful combatants, as is provided for 

by the MCA, § 948a(2)(C).  And, members of irregular forces – al Qaeda or otherwise – 

belonging to the regular armed forces of Afghanistan, if those forces complied with the four 

conditions specified, also must be recognized as lawful combatants under the MCA.  MCA, art. 

948(a)(2)(b).  

 The MCA, read in this manner, is a coherent document that reflects and accounts for a 

complex factual situation.  An interpretation excluding all Taliban or al Qaeda combatants from 

lawful combatant status, by contrast, would make nonsense of much of the MCA, making all of 

its provisions concerning combatant status superfluous, and its jurisdictional limitations virtually 

meaningless. 
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Blanket exclusion of all Taliban and al Qaeda combatants from lawful combatant status 

would lead to an absurd result. 

As discussed immediately above, if the MCA defined all Taliban and al Qaeda members 

as unlawful combatants, then there would be, by definition, no lawful combatants in the very 

population whose treatment the MCA was designed, written, and enacted to govern.  Were this 

court to adopt that interpretation, the entire category of ―lawful combatants,‖ which Congress 

painstakingly distinguished and excluded from military commission jurisdiction, would be a null 

set.  The framework of military commission jurisdiction articulated in the MCA—carefully 

defining and distinguishing between lawful and unlawful combatants—would be rendered 

superfluous and meaningless.  Congress did not intend to legislate a meaningless distinction with 

an absurd result.  This court, accordingly, should not accept an interpretation of the MCA that 

would have that effect.  A statute should be read, if possible, in a way that does not render its 

provisions absurd.  Public Citizen v. Dept. of Justice, 491 U.S. 441 (1989).  

Pursuant to clear and centuries-old US Supreme Court precedent, the MCA can and 

should be interpreted in a manner consistent with the international law of war. 

―An act of Congress ought never to be construed to violate the law of nations if any other 

possible construction remains.‖  Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 

(1804).  This rule of statutory interpretation is premised on the assumption that Congress 

ordinarily seeks to follow customary international law when legislating.  F. Hoffman-La Roche, 

Ltd v. Empagran S.A., 542 U.S. 155, 164 (2004).  Any ambiguity in the statute should be 

resolved in favor of compliance with international law and our obligations thereunder.  Cf. 

McCulloch v. Sociedad Nacional de Marinos de Honduras, 372 U.S. 10 (1963).  Ingrained in US 

jurisprudence, this canon directing courts to interpret federal law to avoid violating our 

international obligations has been relied upon for over two centuries.  See, e.g., Charming Betsy, 

6 U.S. at 118; Lauritzen v. Larsen, 345 U.S. 571, 578 (1953) (relying upon customary 
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international law in determining the statutory construction of the Jones Act in a maritime tort 

case); Empagran, 524 U.S. at 166 (looking to customary international law in interpreting the 

Sherman Act and concluding that it did not apply to a foreign price-fixing claim).  

The distinction between lawful and unlawful combatants is a central feature of the law of war.  

The MCA‘s categories of lawful combatants are drawn directly from the Geneva Conventions of 

1949, Article 4(A)(1, 2).  Under the MCA, as under the GCs, membership in a state‘s regular 

armed forces itself establishes lawful combatant status, without any further conditions.  Irregular 

forces ―belong[ing] to‖ a state party to the conflict are to be considered lawful combatants if 

those forces comply with the four conditions specified.  

It was entirely foreseen by the negotiators of the GCs that it would at times be distasteful 

to acknowledge the POW status of the regular armed forces of governmental regimes that the US 

does not recognize.  Preparing in advance to resist the temptation to make ad hoc decisions about 

the POW status of regular armed forces of the enemy, the US agreed with its negotiating partners 

in 1949 that ―[m]embers of regular armed forces who profess allegiance to a government or an 

authority not recognized by the Detaining Power‖ are nevertheless to be considered lawful 

combatants.  GCIII art 4(A)(3).  Similarly, the carefully deliberated decision was made to afford 

POW protections to irregular forces belonging to any regular armed forces if the irregular forces 

complied with the four conditions specified.   

It is now time to honor those commitments that the US has made under the law of war 

and, thereby, to uphold the law-of-war protections for our own personnel in the event of their 

capture in the future.  If the evidence shows that Salim Hamdan was a member of a militia or 

volunteer corps belonging to the Taliban at a time when the Taliban constituted the regular 

armed forces of Afghanistan, and if that militia or volunteer corps of which he was a member 
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complied with the four conditions specified in MCA art. 948(a)(2)(B), then this commission 

must find Salim Hamdan to be a lawful combatant and, as such, not subject to the jurisdiction of 

this commission. 

 

 

 

Respectfully Submitted, 

 

 

Frank Fountain, Esq. 

        

        

 

 

             

 

 

Madeline Morris 

Professor of Law  
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From:
Sent: Friday, November 30, 2007 3:46 PM
To:

FW: Amicus Brief Attached

Attachments: HAMDAN AMICUS BRIEF PART I and II and cover.pdf

HAMDAN AMICUS 
BRIEF PART I and...

 
-----O

 

Pursuant to MCTJ Rule 7.4, that attached document is forwarded.

Request you forward to the appropriate individuals as required by that rule.

Thank you.

v/r

>CAUTION:  Information contained in this message may be protected by the attorney/client 
privilege, attorney work product, deliberative process or other privileges.  Do not 
distribute further without approval from the Office of the Convening Authority for 
Military Commissions.
>
>

-----Original Message-----
From: DoDGC CCMC, RSS, DoD OGC
Sent  10:36 AM
To: 
Subj hed
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Auto forwarded by a Rule

Please find attached an amicus brief in the case of US v. Hamdan.

Thank you.
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From: Allred, Keith J CAPT 
Sent: Friday, November 30, 2007 11:46 AM
To: Prasow, Andrea, Ms, DoD OGC;  

OGC; 
Cc: Schneider, Harry  (Perkins Coie); McMillan, Joseph M.  (Perkins Coie); Charles Swift; Mizer, 

Brian, LT, DoD OGC;  DoD OGC; David, Steven, COL, DoD OGC; 
Berrigan, Michael, Mr, DoD OGC; Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD 
OGC; Trivett, Clayton, Mr, DoD OGC; , 
DoD OGC

Subject: RE: U.S. v. Hamdan - Proposed Agenda and Details for R.M.C. 802 Conference

Follow Up Flag: Follow up
Flag Status: Orange

LTC :

Please forward the following to counsel in this case:

Counsel:

RMC 802 authorizes the military judge to hold conferences with the parties, 
primarily to resolve routine or administrative matters.
From the outline of the proposed agenda, I sense that there will be a dispute about the 
production of witnesses to testify at the upcoming hearing, the denial of immunity to a 
defense witness, and perhaps other matters. 

The Discussion to RMC 802 indicates that "Occasionally, it may be appropriate to 
resolve certain issues, in addition to routine administrative matters, if this can be done
with the consent of the parties. For example, a request for a witness which, if litigated 
and approved at trial, would delay the proceedings and cause expense or inconvenience, 
might be resolved at a conference. Note, however, that this could only be done by 
agreement of the parties and not by a binding ruling of the military judge."

In light of the expected controversy, I do not see the value in holding an 802 
Conference. If the issues will ultimately need to be litigated, whether or not the 
Conference is held, I prefer to do so on the record and not hold a Conference where I 
cannot issue a ruling.

If Counsel discuss these issues among themselves, and represent to the court that 
the matters on the agenda can be resolved by agreement of the parties, I am available most
of the day today for an 802
Conference.    

I will monitor my email for your reply until 1600 East Coast time/1300 Pacific Coast
time. 

R,
Judge Allred

-----Original Message-----
From: Prasow, Andrea, Ms, DoD OGC [m
Sent
To:  
OGC
Cc: Allred, Keith J SW, CMJ; Schneider, Harry (Perkins Co

 Joseph M. es Swift; Mizer, Brian, LT, DoD OGC; , 
 LN1; David, Steven, COL, DoD OGC; Berrigan, Michael, Mr,

 Trivett, Clayton, Mr, DoD OGC;  
OGC; 
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Subject: U.S. v. Hamdan - Proposed Agenda and Details for R.M.C. 802 Conference

LTC  

The Defense has conferred with the Prosecution regarding their availability.  The parties 
are available at 1030 PST/1330 EST tomorrow.
The dial-in number is 1-888-820-8656. Please enter pass code 541858#.  

LTC Britt will be available for the Prosecution.  Charles Swift, Harry Schneider, Joe 
McMillan, LT Brian Mizer and I will be available for the Defense.

The Defense proposes the following agenda.  The relevant documents are attached to this 
email. 

1. Defense request for witness interviews: 
        - Defense request for interviews of 5 detainees, November 20,
2007 (attached). 
        - Prosecution requested justification under R.M.C. 703, November 20, 2007 
(attached). 
        - Defense replied that R.M.C. 701 was the relevant Rule, November 21, 2007 
(attached). 
        - No reply to date from the Prosecution. 

2. Defense request for production of witnesses: 
        - Defense request for production of nine witnesses (5 in GTMO, 3 in Yemen), 
November 28, 2007 (attached). 
        - If Defense request is denied, Defense will be forced to move to compel 
production and request continuance until witnesses are produced.

3. Defense request for immunity for Said Boujaadia: 
        - Defense request for testimonial immunity for Said Boujaadai, November 27, 2007 
(attached). 
        - Convening Authority's denial of Defense request, November 29,
2007 (attached). 
        - Defense intends to file motion requesting military judge direct Convening 
Authority to grant immunity or to abate proceedings.

4. Defense motions may request continuance or abatement. 

Respectfully submitted,
AJP 

Andrea J. Prasow
Office of the Chief Defense Counsel
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From: 
Sent: Thursday, November 29, 2007 5:24 PM

To: Prasow, Andrea, Ms, DoD OGC; Britt, William, LTC, DoD OGC

Cc: ; 'Schneider, Harry (Perkins Coie)'; 'McMillan, Joseph M. (Perkins 
Coie)'; 'Charles Swift'; Mizer, Brian, LT, DoD OGC; Lindee, Kimberlee, LN1, DoD OGC; 
David, Steven, COL, DoD OGC; Berrigan, Michael, Mr, DoD OGC; Stone, Tim, LCDR, DoD 
OGC; Trivett, Clayton, Mr, DoD OGC; , DoD OGC; , 
DoD OGC; , DoD OGC

Subject: RE: U.S. v. Hamdan - Request for R.M.C. 802 Conference

Follow Up Flag: Follow up

Flag Status: Orange

Page 1 of 2U.S. v. Hamdan - Request for R.M.C. 802 Conference

11/30/2007

Per CAPT Allred, he will be available tomorrow. He would like more information about the specific 
issues to be dealt with (a precise agenda),  who will be on the call for each party, and what time is 
available for all parties to the call. Further, everyone will need to know the toll free number (and access 
code, if needed) for callers to use. 
  

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

 
 
  
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 29, 2007 16:50 
To:  

il'; Schneider, Harry (Perkins Coie); McMillan, Joseph M. (Perkins Coie); Charles Swift; 
Mizer, Brian, LT, DoD OGC;  DoD OGC; David, Steven, COL, DoD OGC; Berrigan, Michael, 
Mr, DoD OGC; Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC; Trivett, Clayton, Mr, DoD OGC;  

 
Subject: U.S. v. Hamdan - Request for R.M.C. 802 Conference 
 
LTC   

The Defense respectfully requests a telephonic R.M.C. 802 session tomorrow, November 30th.  The Defense has 
conferred with the Prosecution which does not oppose a conference to discuss issues relating to the Defense 
request for interviews and production of witnesses, as well as the Convening Authority's denial of the request for 
immunity for one of the Defense witnesses, Said Boujaadia.  The Defense is available any time but notes that 
some Defense counsel are on the West coast. 

Respectfully submitted,  
AJP  
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Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

Page 2 of 2U.S. v. Hamdan - Request for R.M.C. 802 Conference

11/30/2007
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From: Prasow, Andrea, Ms, DoD OGC
Sent: Friday, November 30, 2007 9:25 AM
To:  

Cc: '; Schneider, Harry  (Perkins Coie); 'McMillan, Joseph M.  (Perkins 
Coie)'; 'Charles Swift'; Mizer, Brian, LT, DoD OGC;  

 Mr, DoD OGC; Britt, William, LTC, DoD 
OGC; Stone, Tim, LCDR, DoD OGC; Trivett, Clayton, Mr, DoD OGC;  

Subject: U.S. v. Hamdan - Additional attachment to Agenda for R.M.C. 802 session

Follow Up Flag: Follow up
Flag Status: Orange

Attachments: RE: US v. Hamdan - Request for Interviews

,

Due to technical difficulties, the attached email referenced in the Defense proposed agenda for the R.M.C. 802 
conference was inadvertently not included in LN1 Lindee's transmission yesterday evening of the relevant documents.  

Respectfully submitted,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel
Office of Military Commissions

RE: US v. Hamdan - 
Request for...
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From:
Sent: Thursday, November 29, 2007 6:40 PM
To: , 

DoD OGC
Cc: CAPT Keith Allred; Schneider, Harry  (Perkins Coie); McMillan, Joseph M.  (Perkins Coie); 

'Swift, Charles'; 'Charles Swift'; Mizer, Brian, LT, DoD OGC; Prasow, Andrea, Ms, DoD OGC; 
LN1 Lindee GTMO; , DoD OGC; David, Steven, COL, DoD OGC; 
Berrigan, Michael, Mr, DoD OGC; Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD 
OGC; Trivett, Clayton, Mr, DoD OGC;  
DoD OGC

Subject: Attachments for R.M.C. 802 Conference Call

Follow Up Flag: Follow up
Flag Status: Orange

Attachments: FW: US v. Hamdan - Request for Interviews; FW: US v. Hamdan - Request for Interviews; CA 
Denial Immunity Boujaadia.pdf; Request for Immunity - Boujaadia.pdf; Request for Production 
of Witnesses.pdf; Memorandum re Witness Interview Requests.pdf

FW: US v. Hamdan 
- Request for...

FW: US v. Hamdan 
- Request for...

CA Denial Immunity 
Boujaadia.p...

Request for 
mmunity - Boujaad..

Request for 
Production of Witn...

Memorandum re 
Witness Intervie...

To all:

Here are the attachments that go with the agenda for the Conference Call tomorrow.  Please note that the 
Defense Request to interview witnesses was originally submitted to the Prosecution on 15 November 2007 vice 
20 November.  The Defense submitted a follow-up request on 20 November.

Both of those e-mails are attached.
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Pursuant to R.M.C. 703, the Defense requests that the Government provide the following 
witnesses for the Defense at the military commission session scheduled to commence at 
1300 hours on 5 December 2007, at the Courtroom in Guantanamo Bay, Cuba. 
 
 
1. Professor Brian Williams 

University of Massachusetts at Dartmouth 
 

 
 

 
 

 
Synopsis of Expected Testimony 

 
Professor Williams will testify regarding the characteristics of al Qaeda members, 
the functions performed at properties used by al Qaeda, and the nature of al Qaeda 
fighters’ participation in combat in Afghanistan prior to Mr. Hamdan’s capture.  
Professor Williams will testify that both before and after September 11, 2001, in 
the continuing conflict in Afghanistan that concluded with the battle of Tora Bora, 
Arabs including some of Osama bin Laden’s bodyguards and other associates 
fought as part of the 055 Ansars – an Arab brigade that supported Taliban forces.   
 
Professor Williams will testify that the 055 carried arms openly, fought in 
uniform under an established chain of command and fought in conventional 
battles that conformed to the laws of war.  He will testify that the leadership of the 
055 rejected terrorist attacks against civilians as legitimate form of combat and 
did not permit person under their command to engage in such activities.  Professor 
Williams will testify that, prior to September 11, 2001, the 055 Ansars were a 
recognized fighting force in world military communities including the Northern 
Alliance and that the Northern Alliance leadership promised to extend protection 
under the Geneva Convention to members of the Ansars who surrendered or were 
captured.  He is expected to testify that the allegations against Mr. Hamdan 
conform to participation and/or support of the Ansars and not terrorist activities.   

 
Relevance and Necessity of Testimony 

 
Professor Williams is an expert on conflict in Islamic Central Asia, transnational 
jihadi militant movements and al Qaeda.  He has conducted extensive field 
research in Afghanistan and throughout the Muslim world, including Kazakhstan, 
Uzbekistan, Kosovo, Muslim Spain and Jordan/Israel/Egypt.  He is an Associate 
Professor in the Department of History at the University of Massachusetts at 
Dartmouth and has taught at several other institutions.  He has worked as a 
consultant for the Central Intelligence Agency and Scotland Yard.  He has 
published a book and is a frequent contributor to scholarly journals and news 
magazines.  His most recent publications include Taliban Fedayeen:  The World’s 
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Worst Suicide Bombers?, Terrorism Monitor, July 19, 2007 and Anbar’s Sunni 
Militias:  Fighting by Proxy, Jane’s Islamic Affairs, September 25, 2007.  
Professor Williams’ testimony will bear directly on whether Mr. Hamdan is an 
unlawful enemy combatant within the meaning of the MCA and international law. 
 
Professor Williams is testifying as an expert at no cost to the government beyond 
travel costs.  He has served as an expert witness in multiple federal asylum 
hearings on behalf of persons from Southeast Asia in which their previous 
affiliations with organizations such as resistance forces and political or military 
groups was at issue.  Professor Williams’ curriculum vitae is appended to this 
request. 

 
 
2. Khalid Shaykh Muhammad 

Detention Center, Guantanamo Bay, Cuba 
 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Muhammad is a senior al Qaeda leader and 
the head of al Qaeda’s military committee.  As the Government denied the 
Defense request to interview Mr. Muhammad, the Defense is unable to provide a 
more detailed synopsis of the Mr. Muhammad’s expected testimony.  However, 
based on publicly available statements made by the Government and Mr. 
Muhammad, the Defense believes Mr. Muhammad will testify regarding his role 
in al Qaeda and will testify that Mr. Hamdan was not a member of al Qaeda, or 
that he was not involved in either the planning or execution of acts that allegedly 
violate the law of war. 
 
Relevance and Necessity of Testimony 
 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. 
Muhammad’s alleged role in al Qaeda suggests he will be able to testify as to 
whether Mr. Hamdan was also a member of that organization and whether he 
participated in the planning or execution of acts that allegedly violated the law of 
war.  Specifically, Mr. Hamdan is charged with conspiring with members of al 
Qaeda to violate the laws of war by hijacking aircraft, attacking civilians, and by 
engaging in terrorism.  At his Combatant Status Review Tribunal Hearing on 
March 10, 2007, Mr. Muhammad admitted his involvement in virtually every 
terrorist act allegedly committed by al Qaeda since 1996.  But he insisted that 
many of the Arabs captured in Afghanistan who are now detained at Guantanamo 
Bay were not members of al Qaeda and had no involvement in al Qaeda’s terrorist 
activities.  No person in U.S. custody other than Mr. Muhammad could be more 
familiar with the extent of Mr. Hamdan’s involvement in al Qaeda, or whether he 
had any involvement at all. 
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3.  Ramzi Bin al-Shib 
Detention Center, Guantanamo Bay, Cuba 

 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Bin al-Shib is a senior al Qaeda operative 
who was involved in the planning and execution of the attacks on the United 
States on September 11, 2001. As the Government denied the Defense request to 
interview Mr. Bin al-Shib, the Defense is unable to provide a more detailed 
synopsis of Mr. Bin al-Shib’s expected testimony.  However, based on publicly 
available statements made by the Government and Mr. Bin al-Shib, the Defense 
believes Mr. Bin al-Shib will testify regarding his role in al Qaeda and that Mr. 
Hamdan was not a member of Al Qaeda, or that he was not involved in either the 
planning or execution of acts that allegedly violated the law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. Bin al-
Shib’s alleged role in al Qaeda suggests he will be able to testify as to whether 
Mr. Hamdan was also a member of the organization and whether he participated 
in the planning or execution of acts that allegedly violated the law of war. 

 
 
4. Abu Faraj al Libi 
 Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
The Government has alleged that Mr. al Libi is a senior facilitator for al Qaeda.  
In this capacity, Mr. al Libi was allegedly responsible for caring for al Qaeda 
families and transporting al Qaeda fighters to and from Afghanistan.  As the 
Government denied the Defense request to interview Mr. al Libi, the Defense is 
unable to provide a more detailed synopsis of Mr. al Libi’s expected testimony.  
However, based on publicly available statements made by the Government, the 
Defense believes Mr. al Libi will testify regarding his role in al Qaeda and that he 
will further testify that Mr. Hamdan was not a member of al Qaeda, or that he was 
not involved in either the planning or execution of acts that allegedly violated the 
law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. al Libi’s 
alleged role in al Qaeda suggests he will be able to testify as to whether Mr. 
Hamdan was also a member of the organization and whether he participated in the 
planning or execution of acts that allegedly violated the law of war.   
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5. Said Boujaadia  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. Boujaadia was captured and detained in Afghanistan at the same time as Mr. 
Hamdan.  As the Government denied the Defense request to interview Mr. 
Boujaadia, the Defense is unable to provide a more detailed synopsis of Mr. 
Boujaadia’s expected testimony.  However, the Defense believes Mr. Boujaadia 
can testify that he was in a van with two men who were carrying weapons.  Mr. 
Boujaadia is also expected to testify that Mr. Hamdan was not in the van with him 
and the weapons, and that Mr. Boujaadia did not meet Mr. Hamdan until after 
they were both captured by Afghan forces. 
 
Relevance and Necessity of Testimony 
Whether Mr. Hamdan was carrying missiles in his car at the time of his capture is 
an issue central to the determination of whether he is an unlawful enemy 
combatant.  Mr. Boujaadia is an eyewitness to key facts relevant to that 
determination. 

 
 
6. Abdul Rahim al-Sharqawi  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. al-Sharqawi, a/k/a/ Riyadh the Facilitator, is alleged to have served as a 
facilitator for al Qaeda by making travel arrangements for al Qaeda fighters into 
Afghanistan.  As the Government denied the Defense request to interview Mr. al-
Sharqawi, the Defense is unable to provide a more detailed synopsis of Mr. al-
Sharqawi’s expected testimony.  However, the Defense believes Mr. al-Sharqawi 
can testify that he knew Mr. Hamdan was one of Osama bin Laden’s drivers or 
bodyguards but that Mr. Hamdan was neither a member of al Qaeda nor a 
combatant.  He is expected to testify that Mr. Hamdan spent most of his time in 
Afghanistan working on cars.  Government records contend that Mr. al-Sharqawi 
facilitated travel for al Qaeda members. The Defense anticipates that Mr. al-
Sharqawi can testify that he never facilitated any travel for Mr. Hamdan. 
 
Relevance and Necessity of Testimony 

 
Mr. al-Sharqawi, who along with Mr. al-Libi facilitated the movements of al- 
Qaeda fighters to and from Afghanistan, has direct knowledge of Mr. Hamdan’s 
activities in Afghanistan.  Specifically, Mr. al-Sharqawi was in a position to know 
whether Mr. Hamdan was a combatant and whether he participated in the 
planning or execution of acts that allegedly violated the law of war. 

AE 50 (Hamdan) 
Page 10 of 34



 
7. Nasser al-Bahri  
  Yemen 
  

 
  

 Testimony 
  

Mr. al-Bahri served as Osama bin Laden’s chief of security, and for a period of 
time headed up his bodyguard force.  During that period of time he had personal 
knowledge as to the membership of bin Laden’s bodyguard detail.  Mr. al-Bahri is 
also Mr. Hamdan’s brother-in-law.  He is expected to testify that Mr. Hamdan 
never joined al Qaeda and had no interest in fighting.  Mr. al-Bahri is expected to 
testify that Mr. Hamdan returned to Afghanistan in 2000 because he learned that 
Mr. al-Bahri was questioned by Yemeni security forces and was concerned that he 
would be considered suspicious because of his association with Mr. al-Bahri.  Mr. 
al-Bahri will also testify that he was present when pictures of Mr. Hamdan were 
taken in which he appeared in uniform and accompanying Osama bin Laden and 
will testify as to the circumstances surrounding those pictures.   

 
 Relevance and Necessity of Testimony 
 

Mr. al-Bahri’s testimony is relevant as it will establish that Mr. Hamdan was not a 
member of al Qaeda during the time period alleged in the charge sheet, that Mr. 
Hamdan did not return to Afghanistan in 2000 to fight, and that Mr. Hamdan’s 
associating with Osama bin Laden was purely professional.  As Mr. al-Bahri is a 
family member of Mr. Hamdan, witness bias may be raised as an issue in the case.  
It is therefore essential that he testify in person so that the commission can judge 
his character and truthfulness. 

 
 
8. Muhammed Ali Qassim al-Qala’a  
  
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 
 

Mr. al-Qala is Mr. Hamdan’s brother-in-law.  He is expected to testify regarding 
Mr. Hamdan’s religious and cultural beliefs, reputation in the community, lack of 
interest in fighting, and the reasons why Mr. Hamdan and his family were in 
Afghanistan in 2001.  Mr. al-Qala is expected to testify that Mr. Hamdan is not a 
Muslim extremist, was not a member of al Qaeda and never espoused anti-
American beliefs, had no interest in fighting and was in Afghanistan in 2001 for 
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employment purposes.  Mr. al-Qala is expected to testify that Mr. Hamdan 
returned to Afghanistan in 2000 because Mr. al-Qala informed him that Yemeni 
security forces had interviewed their brother-in-law and that it was not safe for 
Mr. Hamdan to return to Sana’a. 
 

 Relevance and Necessity of Testimony  
 

Mr. al-Qala’s testimony is relevant as it will establish Mr. Hamdan’s nature of 
peacefulness and that he was not a fighter.  Mr. al-Qala’s testimony is also 
relevant to the circumstances surrounding Mr. Hamdan’s travel to Yemen in 2000 
and his return to Afghanistan.  As Mr. al-Qala is a family member of Mr. 
Hamdan, witness bias may be raised as an issue in the case.  It is therefore 
essential that he testify in person so that the commission can judge his character 
and truthfulness. 

 
 
9. Umat al-Subur Ali Qassim al-Qala'a  
  
  Yemen 
 
  
 
 Synopsis of Expected Testimony 
 

Mrs. al-Qala is Mr. Hamdan’s wife.  She is expected to testify as to Mr. 
Hamdan’s reasons for traveling to Afghanistan in 1999 and 2001 and the reason 
Mr. Hamdan did not leave Afghanistan with his wife in 2001.  Mrs. al-Qala is 
expected to testify that Mr. Hamdan traveling to Afghanistan in 1999 with her in 
search of employment and that he never joined al-Qaeda.  Mrs. al-Qala is also 
expected to testify that Mr. Hamdan and she returned home to Yemen in August 
2000 with the intent of remaining there.  However, Yemeni security forces 
questioned Mr. Hamdan’s brother-in-law and he decided it would be safer for his 
family to return to Afghanistan and to return to his previous employment.  Mrs. 
al-Qala is expected to testify that Mr. Hamdan returned to Afghanistan after 
taking her and their daughter to the Pakistani border because it was not safe for 
Arab men to cross at that time. 
 
Relevance and Necessity of Testimony 
 
Mrs. al-Qala’s testimony will establish that Mr. Hamdan was not a member of al-
Qaeda.  As Mrs. al-Qala is a family member of Mr. Hamdan, witness bias may be 
raised as an issue in the case.  It is therefore essential that she testify in person so 
that the commission can judge her character and truthfulness. 
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Brian Williams:Curriculum Vitae
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MEMORANDUM 
November 21, 2007 

From: Professor Charles Swift, Civilian Defense Counsel 
 
To: Colonel William Britt, Military Prosecutor 
 
Re: Prosecution Request for Information required by 703(c)(2)(B)(i) in conjunction with 
request to interview detainees at Guantánamo Bay 
  
1. To the best of the Defense’s knowledge and belief, prior to permitting an 
interview of a detainee by defense counsel, other than counsel’s client, the Joint Task 
Force Commander requires the permission of the prosecution. Accordingly, the Defense 
forwarded to the prosecution on November 15, 2007 a request by e-mail to interview Said 
Boujaadia, ISN 0150, Khalid Shaykh Muhammad, ISN 10024, Ramzi Bin al-Shib, ISN 
10013, Abu Faraj al Libi, ISN 10017, and Abdul Rahim al-Sharqawi, ISN unknown. 
 
2. On November 20, 2007, the prosecution responded by e-mail, requesting 
information required by R.M.C 703(c)(2)(B)(i) in conjunction with the Defense request 
to interview the above-mentioned detainees. The Defense disputes the prosecution’s right 
to information under R.M.C. 703.  R.M.C. 703 relates to the production of witnesses. The 
Defense is not at this time seeking the production of the witnesses listed in its e-mail of 
November 15, 2007.  Rather, the Defense seeks only the prosecution’s permission to 
interview the above listed detainees. Accordingly, the Defense does not believe that 
R.M.C. 703 is germane to its request.  Instead, the Defense believes that the relevant 
R.M.C. is 701(j) (Access to witnesses and evidence.).  RM.C. 701(j) provides that “each 
party shall have adequate opportunity to prepare its case and no party may unreasonably 
impede the access of another party to a witness or evidence.”  The Defense asserts that 
the withholding of permission to interview a detainee absent a summary of what the 
detainee’s testimony is expected to be constitutes an unreasonable impediment to access.  
A requirement that the Defense proffer the expected testimony of a potential witness 
before interviewing that witness is contradictory to the purpose of such an interview and 
creates an unreasonable barrier to counsel’s investigation in preparation of a defense for 
Mr. Hamdan. 
 
3. The Defense agrees that for such a request to be reasonable there must be a 
reasonable expectation that the interview could lead to relevant testimonial or physical 
evidence. The Defense believes in this case that the potential for relevant evidence with 
respect to the above-referenced detainees was self-evident.  Nevertheless, to prevent 
further delay, the Defense clarifies the purpose of the interviews as follows:   
 

a) With respect to Said Boujaadia - Mr. Boujaadia was present at the time of Mr. 
Hamdan’s capture and has direct knowledge of the circumstances relating to Mr. 
Hamdan’s capture and any possible hostile act made by Mr. Hamdan immediately prior 
to capture.  The Defense has previously interviewed Mr. Boujaadia, however, at the time 
of the interview the question of whether Mr. Hamdan was a lawful combat and the 
charges related to transportation of surface-to-air missiles were not at issue.  Accordingly 
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the Defense seeks to re-interview Mr. Boujaadia prior to proffering him as a potential 
witness in Mr. Hamdan’s December 5, 2007 pretrial hearing.   

 
b) With respect to the remaining detainees - based on the Defense’s knowledge 

and belief, each possess detailed information on the membership and activities of Al 
Qaeda.  Mr. Hamdan’s alleged membership in and/or support of Al Qaeda is directly 
relevant to the December 5 hearing.  Accordingly, the Defense does not believe that it is 
unreasonable to interview these detainees prior to determining whether to proffer them as 
witnesses for the hearing. 

 
If the prosecution nevertheless believes that a summary of testimony is required 

prior to granting permission to interview the above detainees, the Defense requests that 
denial of its request for interviews be made at the earliest opportunity in order to facilitate 
prompt judicial review. 
 

C. D. Swift  
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27 November 2007 

 

From:    Charles D. Swift, Civilian Defense Counsel 
To:        Convening Authority, Office of Military Commissions 
 
Subj:  REQUEST FOR IMMUNITY 
 
1.  Pursuant to Rule for Military Commissions (R. M.C.) 704 and Regulation for Trial by 
Military Commissions (Regulation) 15 – 3(b), the Defense hereby submits the following request 
for immunity:  

1. Name of Proceeding – United States v. Salim Ahmed Hamdan. 

2. Name of Witness – Said Boujaadia, ISN 0150. 

3. Name of Military Command to which the witness is assigned – Mr. Boujaadia is under 
the control of Commander, Joint Task Force Guantanamo. 

4. Date and Place of Birth.  Mr. Boujaadia is approximately 39 years old and a citizen of 
Morocco.  The Defense is unaware of Mr. Boujaadia’s place of birth but believes he was 
born on 5 May 1968. 

5. FBI file number – Unknown.  

6. State and Federal Charges.  The Defense is not aware of any state or federal criminal 
charges are pending against Mr. Boujaadia.  The Defense is aware that Prosecution 
previously stated in a conversation with the Defense that it was considering charging    
Mr. Boujaadia.  The Defense notes, however, that subsequent to this conversation neither 
Mr. Hamdan’s charge regarding the alleged conspiracy to commit murder by transporting 
surface-to-air missiles was amended to name Mr. Boujaadia nor have charges been sworn 
against Mr. Boujaadia.  Consequently, the Defense submits that there is no evidence that 
the Prosecution actually intends to go forward with charges against Mr. Boujaadia. 

7. Whether the Witness is Currently Incarcerated - Mr. Boujaadia is currently detained at 
Naval Station Guantanamo Bay.  In February 2007, Mr. Boujaadia was cleared for 
transfer to Morocco by the Office for the Administrative Review of the Detention of 
Enemy Combatants.  While Mr. Boujaadia was awaiting diplomatic clearance of his 
transfer, the Office of the Chief Prosecutor contacted military defense counsel to inform 
counsel of the transfer and to inquire whether the Defense would be willing to join a 
request for Mr. Boujaadia’s release to be placed on hold.  The Defense declined to join 
the request and requested that the Prosecution agree to a video deposition as an 
alternative to further detention of Mr. Boujaadia.  The Prosecution declined agreement, 
and subsequently submitted an ex parte request that Mr. Boujaadia not be transferred.  To 
the Defense’s information and belief the Prosecution’s request was granted.  (See 
Enclosed letter from Mr. Boujaadia’s counsel dated November 20, 2007.)   
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8. Background of Proceeding – Mr. Boujaadia’s testimony is sought both in conjunction 
with the substantive charges of conspiracy to commit murder in violation of the law of 
war (Charge 1, Specification 2) and providing material support for terrorism by providing 
surface to air missiles (Charge 2, Specifications 3 and 4), and in conjunction with        
Mr. Hamdan’s pre-trial jurisdictional hearing concerning his combatant status scheduled 
for December 5, 2007.  (Referred charges attached.)  Based on representations by the 
Prosecution, the Defense anticipates that the Government will offer evidence concerning 
the circumstances of Mr. Hamdan’s capture at the December 5 hearing.  As an eyewitness 
to the events surrounding Mr. Hamdan’s capture, Mr. Boujaadia’s testimony will be 
essential to challenge the Government’s assertion that Mr. Hamdan was captured while 
traveling with other fighters and while transporting weapons. 

9. Statement of Expected Testimony and Necessity – Mr. Boujaadia was captured in the 
same operation and by the same indigenous forces as Mr. Hamdan. Based on the 
Defense’s interview of Mr. Boujaadia in September 2004, Mr. Boujaadia is expected to 
testify that prior to capture he was traveling in a separate vehicle from Mr. Hamdan; that 
in the vehicle with him were two Egyptians who were both carrying weapons; that when 
stopped by indigenous forces, these individuals engaged in a fire fight and were 
subsequently killed.  Subsequent to his capture, Mr. Boujaadia stated during interrogation 
that he was “90 percent sure that Mr. Hamdan was the driver of the vehicle.”  During the 
Defense interview of Mr. Boujaadia, he corrected this statement and denied meeting    
Mr. Hamdan until after his capture. 

10. Mr. Boujaadia’s testimony is necessary because it establishes the existence of a second 
vehicle and the presence of other armed men in that vehicle.  Further, it establishes that 
Mr. Hamdan was not part of this group and that this group was the potential source for 
both the surface-to- air missiles and papers allegedly seized in conjunction with           
Mr. Hamdan’s capture.  Testimony relevant to Mr. Hamdan’s possession of surface-to- 
air missiles is relevant both to his combatant status and to the charges against him.  To 
the Defense’s knowledge and belief, Mr. Boujaadia is the only available eye witness to 
these events. 

Based on communications with Mr. Boujaadia’s counsel, the Defense anticipates that   
Mr. Boujaadia, to the extent permitted by law, will refuse to testify absent a grant of 
immunity.  In particular, Mr. Boujaadia’s counsel is concerned that Mr. Boujaadia will be 
subject to retaliatory detention should he testify favorably to Mr. Hamdan.  Accordingly, 
in addition to testimonial immunity, counsel seeks a guarantee from the Convening 
Authority that the Convening Authority will direct the Office of the Chief Prosecutor to 
lift the hold placed on Mr. Boujaadia’s transfer once he has testified.  Providing that    
Mr. Boujaadia’s testimony is videotaped for use at trial, the Defense would have no 
objection to Mr. Boujaadia’s release as the subject matter of both the criminal charges 
and the combatant status hearing involve identical facts. 

11. Willingness to Testify With Grant of Immunity – Based on Mr. Boujaadia’s counsel’s 
representations, if immunity is granted the Defense anticipates that Mr. Boujaadia will 
testify. 
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12. Timeliness- The Defense notes that this request is not submitted in sufficient time to 
permit three weeks’ consideration as required by Regulation 15-3(b).  The Defense was 
unable comply with this requirement because Defense has not yet been served with 
discovery by the Prosecution.  The Defense only became aware of the source, extent, and 
nature of the Government’s evidence relating to Mr. Hamdan’s capture on November 16, 
2007 during a meeting with the Prosecution.  Subsequent to that meeting the necessity for 
Mr. Boujaadia’s testimony at the hearing became apparent.  Thereafter, counsel contacted          
Mr. Boujaadia’s attorney to confirm that Mr. Hamdan would be calling Mr. Boujaadia as 
a witness and, on November 20, 2007, Mr. Boujaadia’s counsel responded with the 
attached letter necessitating this request.  Accordingly, the Defense requests that the three 
week period in advance of granting testimonial immunity be waived.  If the Convening 
Authority is unwilling to waive the three week consideration requirement, the Defense 
requests to be notified as soon as possible so that the Defense may seek an appropriate 
extension of time in conjunction with Mr. Hamdan’s December 5, 2007 hearing. 

 
        /s/ 
  

C.D. Swift 
Civilian Defense Counsel 
Visiting Professor of Law 
Emory University 
1301 Clifton Road 
Atlanta, GA  303022 
Office:  

                                                                               
       

AE 50 (Hamdan) 
Page 19 of 34



 
 
 

Attachment A 

AE 50 (Hamdan) 
Page 20 of 34



Reprieve is a charitable company limited by guarantee 
Registered Charity No. 1114900 Registered Company No. 5777831 (England) 

Registered Office 2-6 Cannon Street London EC4M 6YH 
Patrons: Alan Bennett, Martha Lane Fox, Sir John Mortimer, Jon Snow, Marina Warner, Sir Charles Wheeler 

 

  
  
 
 
 
 
 

Reprieve 
PO Box 52742 

London 
EC4P 4WS 

 
Tel:  020 7353 4640 
Fax:  020 7353 4641 

Email: info@reprieve.org.uk 
Website: www.reprieve.org.uk 

 

 
 
 
November 20, 2007  
 
 
 
Charles D. Swift, JD, LLM 
Acting Director of the International Humanitarian Law Clinic and Visiting Associate 
Professor 
Emory University School of Law 
 
Re: Said Boujaadia, ISN 150 
 
Dear Mr. Swift: 
 
I write regarding my client Said Boujaadia.  I understand that it is your wish to call Mr. 
Boujaadia as a witness in the Military Commission proceedings against Salim Hamdan.   
 
The Office for the Administrative Review of the Detention of Enemy Combatants informed 
me in February 2007 that Mr. Boujaadia had been “approved to leave Guantánamo, subject 
to the process for making appropriate diplomatic arrangements for his departure.”  However, 
he has remained a prisoner.  I had been perplexed by this, as one of our other Moroccan 
clients who had been cleared, Ahmed Errachidi, was sent home in April 2007 and is now 
free with his family.  I could not understand why Mr. Boujaadia was not on the same plane 
back to Morocco.  Mr. Boujaadia is a father of three children, only 10, 9 and 8 years old.  
His elderly mother is unwell and desperately wants to see her son before she dies.  Like Mr. 
Errachidi, Mr. Boujaadia should be with his loved ones.     
 
You have now explained what happened, and I am deeply disturbed.  I understand that my 
cleared client is still in Guantánamo Bay, months later, solely because Carl Britt, Acting 
Chief Prosecutor in Guantánamo, placed a hold on his transfer, because Mr. Boujaadia 
might at some point be a witness in the case of Mr. Hamdan.  I understand that Mr. Britt 
asked you to put a hold on Mr. Boujaadia, who would be a witness exculpating your client.  
I understand, further, that you said this would be totally unnecessary as under the 
commission rules you could both depose my client on videotape, and use such a statement in 
lieu of testimony.  A videotape deposition would end any pretext that it might be necessary 
to hold Mr. Boujaadia one moment longer.  When you refused to keep Mr. Boujaadia in 
Guantánamo Bay, Mr. Britt then imposed his own hold, denying Mr. Boujaadia the chance 
to go home to Morocco.   
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All of this was done by Mr. Britt without so much as a courtesy call to me about my client.  
In the meantime, I have been urgently working to secure Mr. Boujaadia’s release, wholly 
unaware that the entire process had been secretly short-circuited by Mr. Britt.  
 
I find this action by Mr. Britt reprehensible.  Mr. Boujaadia’s freedom should not in any 
way be compromised because he might at some point serve as a witness in another 
prisoner’s case.  There are countless ways to ensure Mr. Boujaadia’s testimony is available 
for Mr. Hamdan’s proceedings – without keeping him in Guantanamo Bay, let alone in the 
particularly harsh conditions of Camp 6, where he is housed.   
 
I am willing to consent to your calling Mr. Boujaadia as a witness if all the following 
conditions are met:   
 
First, I must obviously be permitted to discuss this matter with Mr. Boujaadia before you or 
anyone representing Mr. Hamdan, or anyone from the prosecution, speaks with Mr. 
Boujaadia.  I must also be permitted to be present during any questioning of him by either 
the prosecution or defense.  This would include any testimony before the Military 
Commission itself or any of its officers.   
 
Second, Mr. Boujaadia must be offered complete testimonial immunity.  This is clearly 
permitted by the commission rules.   
 
Third, Mr. Boujaadia’s testimony must be taken as soon as possible after I meet with him, in 
a manner that will ensure that it is available as needed in future Commission proceedings.  
This should be completed by December 5, 2007, the date of your scheduled hearing.  There 
can be no excuse for failing to conclude everything by that time, since Mr. Boujaadia’s 
repatriation has already been delayed for several months in this inexcusable manner.  
 
Fourth, that immediately after Mr. Boujaadia provides this testimony, Mr. Britt (or the 
relevant official) shall lift the hold against Mr. Boujaadia’s transfer and that every effort be 
made to return Mr. Boujaadia immediately to his wife and children in Morocco.   
 
My obvious concern is that if Mr. Boujaadia provides evidence exculpating your client, he 
will be subject to retributive sanctions by the prosecution.  My concerns here are 
exacerbated by the fact that Mr. Britt has already punished my client by secretly barring him 
from returning to his family.  Additionally, you have explained to me that Mr. Britt has 
threatened to charge Mr. Boujaadia as a co-conspirator with Mr. Hamdan.  This is absurd, 
given the fact that Mr. Boujaadia has already been cleared by the U.S. government.  The 
only possible reason for this threat is that Mr. Boujaadia may be willing to provide honest 
testimony for your client.   
 
I look forward to your prompt response.  Many thanks.   

Reprieve is a charitable company limited by guarantee 
Registered Charity No. 1114900 Registered Company No. 5777831 (England) 

Registered Office 2-6 Cannon Street London EC4M 6YH 
Patrons: Alan Bennett, Martha Lane Fox, Sir John Mortimer, Jon Snow, Marina Warner, Sir Charles Wheeler 

 

 

 

Sincerely,  
 
 
Zachary Katznelson 
Senior Counsel 
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UNITED STATES OF AMERICA
 

)
)
)
 
) DECISION ON THE DEFENSE 

v. ) REQUEST FOR IMMUNITY FOR A 
) POTENTIAL DEFENSE WITNESS 

SALIM AHMED HAMDAN
 )
)
 
) NOV 2 9 2007
 
)
)
)
 

Defense counsel has requested that Testimonial Immunity be granted to Said Boujaadia 
under Rule for Military Commission 704 in order to obtain his testimony in the above captioned 
case. The request is denied. 

~~V:~~ 
Susan J. Crawford U 
Convening Authority 

for Military Commissions 
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27 November 2007 

From: Charles D. Swift, Civilian Defense Counsel 
To: Convening Authority, Office of Military Commissions 

Subj: REQUEST FOR IMMUNITY 

1. Pursuant to Rule for Military Commissions (R. M.e.) 704 and Regulation for Trial by 
Military Commissions (Regulation) 15 - 3(b), the Defense hereby submits the following request 
for immunity: 

1.	 Name of Proceeding - United States v. Salim Ahmed Hamdan. 

2.	 Name of Witness - Said Boujaadia, ISN 0150. 

3.	 Name of Military Command to which the witness is assigned - Mr. Boujaadia is under 
the contrql of Commander, Joint Task Force Guantanamo. 

4.	 Date and Place of Birth. Mr. Boujaadia is approximately 39 years old and a citizen of 
Morocco. The Defense is unaware of Mr. Boujaadia's place of birth but believes he was 
born on 5 May 1968. 

5.	 FBI file number - Unknown. 

6.	 State and Federal Charges. The Defense is not aware of any state or federal criminal 
charges are pending against Mr. Boujaadia. The Defense is aware that Prosecution 
previously stated in a conversation with the Defense that it was considering charging 
Mr. Boujaadia. The Defense notes, however, that subsequent to this conversation neither 
Mr. Hamdan's charge regarding the alleged conspiracy to commit murder by transporting 
surface-to-air missiles was amended to name Mr. Boujaadia nor have charges been sworn 
against Mr. Boujaadia. Consequently, the Defense submits that there is no evidence that 
the Prosecution actually intends to go forward with charges against Mr. Boujaadia. 

7.	 Whether the Witness is Currently Incarcerated - Mr. Boujaadia is currently detained at 
Naval Station Guantanamo Bay. In February 2007, Mr. Boujaadia was cleared for 
transfer to Morocco by the Office for the Administrative Review of the Detention of 
Enemy Combatants. While Mr. Boujaadia was awaiting diplomatic clearance of his 
transfer, the Office of the Chief Prosecutor contacted military defense counsel to inform 
counsel of the transfer and to inquire whether the Defense would be willing to join a 
request for Mr. Boujaadia's release to be placed on hold. The Defense declined to join 
the request and requested that the Prosecution agree to a video deposition as an 
alternative to further detention of Mr. Boujaadia. The Prosecution declined agreement, 
and subsequently submitted an ex parte request that Mr. Boujaadia not be transferred. To 
the Defense's information and belief the Prosecution's request was granted. (See 
Enclosed letter from Mr. Boujaadia's counsel dated November 20,2007.) 
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8.	 Background of Proceeding - Mr. Boujaadia's testimony is sought both in conjunction 
with the substantive charges of conspiracy to commit murder in violation of the law of 
war (Charge I, Specification 2) and providing material support for terrorism by providing 
surface to air missiles (Charge 2, Specifications 3 and 4), and in conjunction with 
Mr. Hamdan's pre-trial jurisdictional hearing concerning his combatant status scheduled 
for December 5, 2007. (Referred charges attached.) Based on representations by the 
Prosecution, the Defense anticipates that the Government willi offer evidence concerning 
the circumstances ofMr. Hamdan's capture at the December 5 hearing. As an eyewitness 
to the events surrounding Mr. Hamdan's capture, Mr. Boujaadia's testimony will be 
essential to challenge the Government's assertion that Mr. Hamdan was captured while 
traveling with other fighters and while transporting weapons. 

9.	 Statement of Expected Testimony and Necessity - Mr. Boujaadia was captured in the 
same operation and by the same indigenous forces as Mr. Hamdan. Based on the 
Defense's interview ofMr. Boujaadia in September 2004, Mr. Boujaadia is expected to 
testify that prior to capture he was traveling in a separate vehicle from Mr. Hamdan; that 
in the vehicle with him were two Egyptians who were both carrying weapons; that when 
stopped by indigenous forces, these individuals engaged in a fire fight and were 
subsequently killed. Subsequent to his capture, Mr. Boujaadia stated during interrogation 
that he was "90 percent sure that Mr. Hamdan was the driver of the vehicle." During the 
Defense interview of Mr. Boujaadia, he corrected this statement and denied meeting 
Mr. Hamdan until after his capture. 

10. Mr. Boujaadia's testimony is necessary because it establishes the existence ofa second 
vehicle and the presence of other armed men in that vehicle. Further, it establishes that 
Mr. Hamdan was not part of this group and that this group was the potential source for 
both the surface-to- air missiles and papers allegedly seized in conjunction with 
Mr. Hamdan's capture. Testimony relevant to Mr. Hamdan's possession of surface-to
air missiles is relevant both to his combatant status and to the charges against him. To 
the Defense's knowledge and belief, Mr. Boujaadia is the only available eye witness to 
these events. 

Based on communications with Mr. Boujaadia's counsel, the Defense anticipates that 
Mr. Boujaadia, to the extent permitted by law, will refuse to testify absent a grant of 
immunity. In particular, Mr. Boujaadia's counsel is concerned that Mr. Boujaadia will be 
subject to retaliatory detention should he testify favorably to Mr. Hamdan. Accordingly, 
in addition to testimonial immunity, counsel seeks a guarantee from the Convening 
Authority that the Convening Authority will direct the Office of the Chief Prosecutor to 
lift the hold placed on Mr. Boujaadia's transfer once he has testified. Providing that 
Mr. Boujaadia's testimony is videotaped for use at trial, the Defense would have no 
objection to Mr. Boujaadia's release as the subject matter of both the criminal charges 
and the combatant status hearing involve identical facts. 

11. Willingness to Testify With Grant ofImmunity - Based on Mr. Boujaadia's counsel's 
representations, if immunity is granted the Defense anticipates that Mr. Boujaadia will 
testify. 

2 
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12. Timeliness- The Defense notes that this request is not submitted in sufficient time to 
permit three weeks' consideration as required by Regulation 15-3(b). The Defense was 
unable comply with this requirement because Defense has not yet been served with 
discovery by the Prosecution. The Defense only became aware of the source, extent, and 
nature of the Government's evidence relating to Mr. Hamdan's capture on November 16, 
2007 during a meeting with the Prosecution. Subsequent to that meeting the necessity for 
Mr. Boujaadia's testimony at the hearing became apparent. Thereafter, counsel contacted 
Mr. Boujaadia's attorney to confirm that Mr. Hamdan would be calling Mr. Boujaadia as 
a witness and, on November 20, 2007, Mr. Boujaadia's counsel responded with the 
attached letter necessitating this request. Accordingly, the Defense requests that the three 
week period in advance of granting testimonial immunity be waived. If the Convening 
Authority is unwilling to waive the three week consideration requirement, the Defense 
requests to be notified as soon as possible so that the Defense may seek an appropriate 
extension of time in conjunction with Mr. Hamdan's December 5, 2007 hearing. 

/s/ 

C.D. Swift 
Civilian Defense Counsel 
Visiting Professor of Law 
Emory University 
1301 Clifton Road 
Atlanta, GA 303022 
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Reprieve 
PO Box 52742 

London 
EC4P 4WS 

Tel: 020 7353 4640 
Fax: 02073534641 

Email: info@reprieve.orquk 
Website: www.reprieve.orq.uk REPRIEVE 

November 20, 2007 

Charles D. Swift, JD, LLM 
Acting Director of the International Humanitarian Law Clinic and Visiting Associate 
Professor 
Emory University School of Law 

Re: Said Boujaadia, ISN ISO 

Dear Mr. Swift: 

I write regarding my client Said Boujaadia. I understand that it is your wish to call Mr. 
Boujaadia as a witness in the Military Commission proceedings against Salim Hamdan. 

The Office for the Administrative Review of the Detention of Enemy Combatants informed 
me in February 2007 that Mr. Boujaadia had been "approved to leave Guant:'lOamo, subject 
tothe process for making appropriate diplomatic arrangements for his departure." However, 
he has remained a prisoner. I had been perplexed by this, as one of our other Moroccan 
clients who had been cleared, Ahmed Errachidi, was sent home in April 2007 and is now 
free with his family. I could not understand why Mr. Boujaadia was not on the same plane 
back to Morocco. Mr. Boujaadia is a father of three children, only 10,9 and 8 years old. 
His elderly mother is unweH and desperately wants to see her son before she dies. Like Mr. 
Errachidi, Mr. Boujaadia should be with his loved ones. 

You have now explained what happened, and I am deeply disturbed. I understand that my 
cleared client is still in Guantanamo Bay, months later, solely because Carl Britt, Acting 
Chief Prosecutor in Guantanamo, placed a hold on his transfer, because Mr. Boujaadia 
might at some point be a witness in the case of Mr. Hamdan. I understand that Mr. Britt 
asked you to put a hold on Mr. Boujaadia, who would be a witness exculpating your client. 
I understand, further, that you said this would be totally unnecessary as under the 
commission rules you could both depose my client on videotape, and use such a statement in 
lieu of testimony. A videotape deposition would end any pretext that it might be necessary 
to hold Mr. Boujaadia one moment Iionger. When you refused to keep Mr. Boujaadia in 
Guantanamo Bay, Mr. Britt then imposed his own hold, denying Mr. Boujaadia the chance 
to go home to Morocco. 

Reprieve is a charitable company limited by guarantee
 
Registered Charity No. J 114900 Registered Company No. 5777831 (England)
 

Registered Office 2-6 Cannon Street London EC4M 6YH
 
Patrons: Alan Bennett, Martha Lane Fox, Sir John Mortimer, Jon Snow, Marina Warner, Sir Charles Wheeler
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Page 2 

All of this was done by Mr. Britt without so much as a courtesy call to me about my client. 
In the meantime, I have been urgently working to secure Mr. Boujaadia's release, wholly 
unaware that the entire process had been secretly short-circuited by Mr. Britt. 

I find this action by Mr. Britt reprehensible. Mr. Boujaadia's freedom should not in any 
way be compromised because he might at some point serve as a witness in another 
prisoner's case. There are countless ways to ensure Mr. Boujaadia's testimony is available 
for Mr. Hamdan's proceedings - without keeping him in Guantanamo Bay, let alone in the 
particularly harsh cond itions of Camp 6, where he is housed. 

I am willing to consent to your calling Mr. Boujaadia as a witness if all the following 
conditions are met: 

First, I must obviously be permitted to discuss this matter with Mr. Boujaadia before you or 
anyone representing Mr. Hamdan, or anyone from the prosecution, speaks with Mr. 
Boujaadia. I must also be permitted to be present during any questioning of him by either 
the prosecution or defense. This would include any testimony before the Military 
Commission itself or any of its officers. 

Second, Mr. Boujaadia must be offered complete testimonial immunity. This is clearly 
permitted by the commission rules. 

Third, Mr. Boujaadia's testimony must be taken as soon as possible after I meet with him, in 
a manner that will ensure that it is available as needed in future Commission proceedings. 
This should be completed by December 5, 2007, the date of your scheduled hearing. There 
can be no excuse for failing to conclude everything by that time, since Mr. Boujaadia's 
repatriation has already been delayed for several months in this inexcusable manner. 

Fourth, that immediately after Mr. Boujaadia provides this testimony, Mr. Britt (or the 
relevant official) shall lift the hold against Mr. Boujaadia's transfer and that every effort be 
made to return Mr. Boujaadia immediately to his wife and children in Morocco. 

My obvious concern is that if Mr. Boujaadia provides evidence exculpating your client, he 
will be subject to retributive sanctions by the prosecution. My concerns here are 
exacerbated by the fact that Mr. Britt has already punished my client by secretly barring him 
from returning to his family. Additionally, you have explained to me that Mr. Britt has 
threatened to charge Mr. Boujaadia as a co-conspirator with Mr. Hamdan. This is absurd, 
given the fact that Mr. Boujaadia has already been cleared by the U.S. government. The 
only possible reason for this threat is that Mr. Boujaadia may be willing to provide honest 
testimony for your client. 

I look forward to your prompt response. Many thanks. 

. ._" .. _. _ .s a charitable company limited by guarantee
 
Registered Charity No. 1114900 Registered Company No. 5777831 (England)
 

Registered Office 2-6 Cannon Street London EC4M 6YH
 
Patrons: Alan Bennett, Martha Lane Fox. Sir John Mortimer, Jon Snow, Marina Warner, Sir Charles Wheeler
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From: Britt, William, LTC, DoD OGC

Sent: Tuesday, November 20, 2007 4:25 PM

To: Prasow, Andrea, Ms, DoD OGC

Cc: Stone, Tim, LCDR, DoD OGC; Murphy, John, Mr, DoD OGC

Subject: RE: US v. Hamdan - Request for Interviews

Signed By: 

Page 1 of 2US v. Hamdan - Request for Interviews

11/30/2007

Ms. Prasow - please provide the information required by R.C.M. 703(c)(2)(B)(i). Thank you. wbb. 
  
WILLIAM B. BRITT  
LTC, JA, USAR  
Deputy Chief Prosecutor  
OFFICE OF MILITARY COMMISSIONS  

  

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client 
privilege, both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels 
without prior authorization from the sender. 

 
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Tuesday, November 20, 2007 9:42 AM 
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, DoD OGC 
Subject: FW: US v. Hamdan - Request for Interviews 
 
Gentlemen, 
  
As travel may be difficult with the upcoming holiday, please confirm if you will be facilitating these witness 
interviews in advance of the 28 November deadline to disclose the identity of witnesses and to provide the 
commission with a synopsis of the expected testimony. 
  
Thank you, 
AJP 
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 15, 2007 14:36 
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, DoD OGC 
Subject: US v. Hamdan - Request for Interviews 
 
Gentlemen,  

As you know, the list of witnesses and evidence upon which we intend to rely for the December 5 hearing is due 
on 28 November. In order to determine whether we will call certain people as witnesses, we need the opportunity 
to interview them in advance.  Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do not waive the 
opportunity to seek additional interviews with them to prepare for trial. 
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Khalid Shaykh Muhammad,   

Ramzi Bin al-Shib,   

Abu Faraj al Libi,   

Said Boujaadia,   

Abdul Rahim al-Sharqawi  

Please let us know what additional information you might require from us in order to schedule these interviews.  

Thank you,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

Page 2 of 2US v. Hamdan - Request for Interviews

11/30/2007
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  Andrea, Ms, DoD OGC

Sent: Thursday, November 29, 2007 6:28 PM

To: 
Subject: FW: US v. Hamdan - Requ st for Interviews

Signed By: 

Page 1 of 2US v. Hamdan - Request for Interviews

11/30/2007

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Tuesday, November 20, 2007 09:42 
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, DoD OGC 
Subject: FW: US v. Hamdan - Request for Interviews 
 
Gentlemen, 
  
As travel may be difficult with the upcoming holiday, please confirm if you will be facilitating these witness 
interviews in advance of the 28 November deadline to disclose the identity of witnesses and to provide the 
commission with a synopsis of the expected testimony. 
  
Thank you, 
AJP 
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 15, 2007 14:36 
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, DoD OGC 
Subject: US v. Hamdan - Request for Interviews 
 
Gentlemen,  

As you know, the list of witnesses and evidence upon which we intend to rely for the December 5 hearing is due 
on 28 November. In order to determine whether we will call certain people as witnesses, we need the opportunity 
to interview them in advance.  Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do not waive the 
opportunity to seek additional interviews with them to prepare for trial. 
 
Khalid Shaykh Muhammad,   

Ramzi Bin al-Shib,   

Abu Faraj al Libi,   

Said Boujaadia,   

Abdul Rahim al-Sharqawi  

Please let us know what additional information you might require from us in order to schedule these interviews.  

Thank you,  
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AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

Page 2 of 2US v. Hamdan - Request for Interviews
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From: Prasow, Andrea, Ms, DoD OGC

Sent: Thursday, November 29, 2007 6:28 PM

To: 
Subject: FW: US v. Hamdan - Request for Interviews

Signed  

Page 1 of 1US v. Hamdan - Request for Interviews

11/30/2007

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 15, 2007 14:36 
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, DoD OGC 
Subject: US v. Hamdan - Request for Interviews 
 
Gentlemen,  

As you know, the list of witnesses and evidence upon which we intend to rely for the December 5 hearing is due 
on 28 November. In order to determine whether we will call certain people as witnesses, we need the opportunity 
to interview them in advance.  Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do not waive the 
opportunity to seek additional interviews with them to prepare for trial. 
 
Khalid Shaykh Muhammad,   

Ramzi Bin al-Shib,   

Abu Faraj al Libi,   

Said Boujaadia,   

Abdul Rahim al-Sharqawi  

Please let us know what additional information you might require from us in order to schedule these interviews.  

Thank you,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
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From:
Sent: Friday, November 30, 2007 5:00 PM
To: Prasow, Andrea, Ms, DoD OGC; Mizer, Brian, LT, DoD OGC; Britt, William, LTC, DoD OGC; 

Stone, Tim, LCDR, DoD OGC
Cc: ' ; 'Schneider, Harry  (Perkins Coie)'; 'McMillan, Joseph M.  (Perkins 

Coie)'; 'Charles Swift'; , DoD OGC; David, Steven, COL, DoD OGC; 
Berrigan, Michael, Mr, DoD OGC; Trivett, Clayton, Mr,  
OGC; , 
SSG, DoD OGC;  

 

Subject: FW: U.S. v. Hamdan - Special Request for Relief - Continuance

Follow Up Flag: Follow up
Flag Status: Yellow

Attachments: US v. Hamdan (4.63 KB)

US v. Hamdan 
(4.63 KB)

 
CAPT Allred has directed that I send the email below to counsel and all parties.

v/r,

LTC Mike , USAR
Senior At dvisor
Military Commissions Trial Judiciary
Department of Defense

-----Original Message-----
From: Allred, Keith J CAPT NAVMARTRIJUDCIR SW, CMJ 
Sent  30, 2007 16:46
To: TC, DoD OGC
Subj amdan - Special Request for Relief - Continuance

 LTC

Please forward the following email to the parties in US v. Hamdan:

The request for continuance filed by the defense this date is denied. 

Respectfully,

Keith J. Allred
Captain, JAGC, USN
Military Judge

-----Original Message-----
From: Prasow, Andrea, Ms, DoD OGC [mailto
Sent

  

lred, Keith J CAPT NAVMARTRIJUDCIR SW, CMJ; Schneider, Harry (Perkins Coie); 
 Lindee, 
ritt, 
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Willi one, Tim; Trivett, Clayton, Mr, DoD OGC; , DoD 
OGC; , DoD OGC
Subje  Special Request for Relief - Continuance

LTC , 

Please accept this special request for relief for filing in the case of United States v. 
Hamdan. 

1. On 15 November 2007, the Defense requested the opportunity to interview five detainees 
to determine if the Defense wished to request their production as witnesses at the hearing
scheduled for 5 December 2007.

2. On 20 November 2007, the Defense contacted the Prosecution to reiterate its request to 
interview five detainees. 

3. On 20 November 2007, the Prosecution requested justification pursuant to R.M.C. 703. 

4. On 21 November 2007, the Defense responded by memorandum to the Prosecution asserting 
that access to witnesses in advance of requesting their production was governed by R.M.C. 
701.

5. To date, the Defense has not received a response from the Prosecution regarding its 
request for interviews. 

6. On 28 November 2007, pursuant to an Order from the commission, the Defense requested 
the production of nine witnesses - five detainees, three witnesses located in Yemen, and 
one expert located in Massachusetts.

7. On 29 November 2007, the Defense alerted the commission that it was considering seeking
a continuance if the potential witnesses were not produced for interviews and/or if the 
requested witnesses were not produced for examination at the 5 December hearing.

8. On 29 November 2007, the Defense also alerted the commission that its request for 
immunity for one of the detainees had been denied by the Convening Authority and that the 
Defense intended to seek an order from the commission to direct the Convening Authority to
grant immunity or, in the alternative, to abate the proceedings.

9. On 30 November 2007, having not received a response to its request for production of 
witnesses, the Defense contacted the Prosecution at 1300 at which time the Prosecution 
informed the Defense it objects to the production of all requested witnesses.

10. At this time, the parties are unable to reach agreement as to the request for 
potential witness interviews and the production of witnesses.
The Defense memorialized its understanding in an email to the Prosecution earlier today 
(attached).

11. The Defense intends to file (1) a motion for immunity for Said Boujaadia, or, in the 
alternative, abatement; (2) a motion to compel access to potential witnesses for interview
in advance of any hearing; and (3) at the appropriate time, a motion to compel production 
of witnesses for examination at a hearing.  Each motion will request continuance or 
abatement until such time as the necessary interviews are conducted and the relevant 
witnesses are produced.

12. The Defense would be prepared to file the appropriate motions NLT 1630 EST on 4 
December 2007.  The Defense believes such motions can be resolved without oral argument.

13. The Defense accordingly requests a continuance of the 5 December hearing until after 
the above-referenced motions are fully briefed by the parties and considered by the 
commission.  

14. The Defense has conferred with the Prosecution on this Special Request.
The Prosecution has not formulated a response.

Respectfully submitted,
AJP 
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Andrea J. Prasow
unsel

<<...>> 
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From: McMillan, Joseph M. (Perkins Coie) 

Sent: Friday, November 30, 2007 2:15 PM

To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC

Cc: Schneider, Harry (Perkins Coie); c  Prasow, Andrea, Ms, DoD OGC; 
Mizer, Brian, LT, DoD OGC

Subject: US v. Hamdan

Page 1 of 1US v. Hamdan

11/30/2007

Col. Britt:  
We understand that, at the present time, the Prosecution has not agreed to the Defense request for witness 
interviews or the production of the witnesses.  

The Defense proposes to inform the Commission that:  
(1) the parties are unable to reach agreement on the Defense's November 15 request for witness interviews prior 
to the December 5 hearing and the Defense's November 28 request for production of witnesses at that hearing; 

(2) the parties agree that this issue should be decided prior to the commencement of the December 5 hearing, 
and that the Commission should decide the issue on a complete record with full briefing. 

(3) accordingly, the Defense intends to move promptly:  
(a) to compel witness interviews prior to the jurisdictional hearing; 
(b) to compel the production of witnesses at the jurisdictional hearing; and 
(c) for an order requiring testimonial immunity for Said Boujaadia, to permit him to testify at the jurisdictional 
hearing.  

The Defense believes that because these are issues of great significance, and matters of first impression before 
the Commission, the briefing on these matters should not be done on shortened time; rather, it should be done in 
a deliberate and thoughtful manner under the normal briefing schedule permitted by the RMC. Because that 
cannot be done before the December 5 hearing, the Defense intends to seek a continuance.  

May we represent to the Commission that the Prosecution, while not joining in the motion for a continuance, does 
not oppose it?  

Joe McMillan  
Perkins Coie LLP  
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From: Prasow, Andrea, Ms, DoD OGC

Sent: Friday, November 30, 2007 3:59 PM

To:  

Cc: l'; Schneider, Harry (Perkins Coie); 'McMillan, Joseph M. (Perkins 
Coie)'; 'Charles Swift'; Mizer, Brian, LT, DoD OGC; , DoD OGC; 
David, Steven, COL, DoD OGC; Berrigan, Michael, Mr, DoD OGC; Britt, William, LTC, DoD 
OGC; Stone, Tim, LCDR, DoD OGC; Trivett, Clayton, Mr, DoD OGC; Cox,  

Subject: U.S. v. Hamdan - Defense Proposed Trial Schedule

Signed By: 
Follow Up Flag: Follow up

Flag Status: Yellow

Attachments: Defense Proposed Trial Schedule.doc

Page 1 of 1U.S. v. Hamdan - Defense Proposed Trial Schedule

11/30/2007

,  

Attached please find the Defense Proposed Trial Schedule.  

Respectfully submitted,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

<<...>>  
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Defense Proposed Trial Schedule – U.S. v. Hamdan 
 
Evidentiary Hearing Wednesday, 5 December 2007 

Deadline for Prosecution to Provide 
Discovery 

Friday, 11 January 2008 

Initial hearing on Legal Motions Monday, 4 February 2008 
Deadline for Legal Motions Friday, 29 February 2008 

Hearing re Remaining Legal Motions Thursday, 20 March 2008 OR 
Friday, 21 March 2008 

Deadline for Govt to Submit List of 
Witnesses 

Thursday, 27 March 2008 

Defense Discovery Deadline Friday, 18 April 2008 

Deadline for Defense to Submit Witness 
List 

Friday, 18 April 2008 

Hearing re Witness Production/ 
Unresolved Issues 

Friday, 2 May 2008 

Evidentiary Motions Deadline Friday, 6 June 2008 

Evidentiary Motions Hearing Thursday, 26 June 2008 

Deadline for Defense Requests for Govt 
Assistance in Obtaining Witnesses for 
Use on the Merits 

Friday, 18 July 2008 

Assembly & Voir Dire (Trial Date) Monday, 4 August 2008 
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From: Britt, William, LTC, DoD OGC

Sent: Friday, November 30, 2007 3:38 PM

To: Prasow, Andrea, Ms, DoD OGC;  

Cc: ' ; 'Schneider, Harry (Perkins Coie)'; 'McMillan, Joseph M. (Perkins 
Coie)'; 'Charles Swift'; Mizer, Brian, LT, DoD OGC; , DoD OGC; 
David, Steven, COL, DoD OGC; Berrigan, Michael, Mr, DoD OGC; Stone, Tim, LCDR, DoD 
OGC; Trivett, Clayton, Mr, DoD OGC;  
DoD OGC

Subject: RE: U.S. v. Hamdan - Special Request for Relief - Continuance

Signed By: 
Follow Up Flag: Follow up

Flag Status: Yellow

Attachments: Proposed Trial Schedule - 30 NOV 2007.doc

Page 1 of 3U.S. v. Hamdan - Special Request for Relief - Continuance

11/30/2007

Sir/ALCON - Proposed trial schedule. Note that I have placed a question mark next to 5 December to reflect the 
issue pending concerning the defense request for a continuance. Thank you. LTC Britt.   
  

WILLIAM B. BRITT  
LTC, JA, USAR  
Deputy Chief Prosecutor  
OFFICE OF MILITARY COMMISSIONS  

  

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client 
privilege, both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels 
without prior authorization from the sender. 

 
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Friday, November 30, 2007 3:13 PM 
To:  
Cc: ; Schneider, Harry (Perkins Coie); 'McMillan, Joseph M. (Perkins Coie)'; 'Charles Swift'; 
Mizer, Brian, LT, DoD OGC;  LN1, DoD OGC; David, Steven, COL, DoD OGC; Berrigan, Michael, 
Mr, DoD OGC; Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC; Trivett, Clayton, Mr, DoD OGC;  

 
Subject: U.S. v. Hamdan - Special Request for Relief - Continuance 
 
LTC   

Please accept this special request for relief for filing in the case of United States v. Hamdan.  

1. On 15 November 2007, the Defense requested the opportunity to interview five detainees to determine if the 
Defense wished to request their production as witnesses at the hearing scheduled for 5 December 2007. 

2. On 20 November 2007, the Defense contacted the Prosecution to reiterate its request to interview five 
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detainees.  

3. On 20 November 2007, the Prosecution requested justification pursuant to R.M.C. 703.  

4. On 21 November 2007, the Defense responded by memorandum to the Prosecution asserting that access to 
witnesses in advance of requesting their production was governed by R.M.C. 701. 

5. To date, the Defense has not received a response from the Prosecution regarding its request for interviews.  

6. On 28 November 2007, pursuant to an Order from the commission, the Defense requested the production of 
nine witnesses - five detainees, three witnesses located in Yemen, and one expert located in Massachusetts. 

7. On 29 November 2007, the Defense alerted the commission that it was considering seeking a continuance if 
the potential witnesses were not produced for interviews and/or if the requested witnesses were not produced for 
examination at the 5 December hearing. 

8. On 29 November 2007, the Defense also alerted the commission that its request for immunity for one of the 
detainees had been denied by the Convening Authority and that the Defense intended to seek an order from the 
commission to direct the Convening Authority to grant immunity or, in the alternative, to abate the proceedings. 

9. On 30 November 2007, having not received a response to its request for production of witnesses, the Defense 
contacted the Prosecution at 1300 at which time the Prosecution informed the Defense it objects to the production 
of all requested witnesses. 

10. At this time, the parties are unable to reach agreement as to the request for potential witness interviews and 
the production of witnesses.  The Defense memorialized its understanding in an email to the Prosecution earlier 
today (attached). 

11. The Defense intends to file (1) a motion for immunity for Said Boujaadia, or, in the alternative, abatement; (2) 
a motion to compel access to potential witnesses for interview in advance of any hearing; and (3) at the 
appropriate time, a motion to compel production of witnesses for examination at a hearing.  Each motion will 
request continuance or abatement until such time as the necessary interviews are conducted and the relevant 
witnesses are produced. 

12. The Defense would be prepared to file the appropriate motions NLT 1630 EST on 4 December 2007.  The 
Defense believes such motions can be resolved without oral argument. 

13. The Defense accordingly requests a continuance of the 5 December hearing until after the above-referenced 
motions are fully briefed by the parties and considered by the commission.   

14. The Defense has conferred with the Prosecution on this Special Request. The Prosecution has not formulated 
a response. 

Respectfully submitted,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

Page 2 of 3U.S. v. Hamdan - Special Request for Relief - Continuance
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Prosecution Proposed Trial Schedule, 30 November 2007 
United States v. Hamdan 

 
*The Government is providing this proposal for motion and trial schedule pursuant to CAPT 
Allred’s order.  
 
 

#  Event Date  
1. Jurisdictional Hearing  5 Dec 07 (?)  
2. “Law” Motions: Motion1 2 Jan 08  
3. “Law” Motions: Response 16 Jan 08  
4. “Law” Motions: Reply 23 Jan 08  
    
5. Evidentiary motions: Motion 30 Jan 08  
6. Evidentiary motions: Response 13 Feb 08  
7. Evidentiary motions: Reply 20 Feb 08  
8. Defense Witness requests for evidentiary 

motions, trial, and sentencing2 
2 Jan 08  

9. Prosecution Response to Witness Requests  9 Jan 08  
10. Prosecution notice for use of hearsay  9 Jan 08  
11. Defense Motion to Produce Witness for 

Evidentiary Motions, trial, and sentencing 
30 Jan 08  

12. Prosecution Response to Defense Motion 
to Produce Witness for Evid. Motion 

10 Feb 08  

13. Motions Hearings:  “Law Motions” 
&“Evidentiary motions” 

23 Feb 08   

15 Voir dire of members 1 Mar 08  
16. Trial 1 Mar 08  

 

                                                 
1 A “law motion” is any motion except that to suppress evidence or address another evidentiary matter. 
2 Defense must concurrently notify the Office of the Convening Authority sufficiently in advance and provide all 
required information to enable the Office of the Convening Authority to arrange for transportation of the requested 
witnesses to Guantanamo Bay. 

Formatted: Bullets and Numbering

Formatted: Bullets and Numbering

Formatted: Bullets and Numbering

Formatted: Bullets and Numbering

Formatted: Bullets and Numbering

Formatted: Bullets and Numbering
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From: Prasow, Andrea CIV USSOUTHCOM JTFGTMO
Sent:

 

Cc: Mizer, Brian L LT USSOUTHCOM JTFGTMO;  USSOUTHCOM 
JTFGTMO; David, Steven H COL USSOUTHCOM JTFGTMO; Berrigan, Michael CIV 
USSOUTHCOM JTFGTMO; Britt, William B LTC USSOUTHCOM JTFGTMO; Stone, Timothy 
D LCDR USSOUTHCOM JTFGTMO; Gibbs, Rudolph TSgt USSOUTHCOM JTFGTMO; 
Morris, Lawrence J COL USSOUTHCOM JTFGTMO; m'; 
'

Subject: U.S. v. Hamdan - Defense Motion to Compel Access to Potential Witnesses

Attachments: Defense Motion to Compel Access to Potential Defense Witnesses.pdf; Defense Motion to 
Compel Access to Potential Defense Witnesses.doc

Defense Motion to 
Compel Acces...

Defense Motion to 
Compel Acces...

LTC 

 

Attached for filing in the case of United States v. Hamdan please find Defense Motion to 
Compel Access to Potential Defense Witnesses.  The PDF version is signed and includes 
attachments.  The Word version is unsigned and does not include attachments.

 

Respectfully submitted,

AJP
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Motion 

to Compel Access to Potential Defense 
Witnesses 

 
4 December 2007 

 
 
 
 
1. Timeliness:     This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:     Defendant Salim Ahmed Hamdan moves for an Order compelling the 

Prosecution to produce for examination five detainees who the Defense has identified as 

potentially possessing relevant and material information, or, alternatively, abatement of these 

proceedings until such time as access to the potential witnesses has been granted. 

3. Overview:     Salim Hamdan was captured in Afghanistan on November 24, 2001.  He 

was allegedly captured with one other man who is currently in the custody of the United States 

and detained at Guantanamo Bay, Cuba.  The Government alleges, inter alia, that Mr. Hamdan 

was a member of al Qaeda.  Also in United States custody at Guantanamo Bay, Cuba, are four 

detainees who the Government has identified as high-ranking al Qaeda operatives.  In order to 

prepare for the jurisdictional hearing scheduled to commence on December 5, 2007, the Defense 

requested interviews with the detainee allegedly captured at the same time as Mr. Hamdan as 

well as with the allegedly high-ranking al Qaeda operatives.  The Defense request for access to 

witnesses was unreasonably denied by the Prosecution in violation of its obligations under 

R.M.C. 701(j).  Accordingly, the Defense moves for an Order from the commission to compel 

the Prosecution to facilitate interviews by the Defense of the potential witnesses for Mr. Hamdan 

in advance of the jurisdictional hearing.  Alternatively, the proceedings should be abated until 
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such time as the Prosecution grants access to the potential witnesses.  

4. Burden and Standard of Proof: The Defense as the moving party bears the burden 

of establishing by a preponderance of the evidence that it is entitled to the requested relief. 

5. Facts: 

A. On November 15, 2007, the Defense sent a request by electronic mail to the 
Prosecution for assistance in securing the opportunity to interview five potential 
defense witnesses in order to adequately prepare a request under R.M.C. 
703(c)(2)(B)(i).  The Defense requested interviews with five detainees currently 
in the custody of the United States and detained at Guantanamo:  Khalid Shaykh 
Muhammad, Ramzi Bin al-Shib, Abu Faraj al Libi, Said Boujaadia and Abdul 
Rahim al-Sharqawi.  (Attachment A.)   

B. On November 20, 2007, having failed to receive a response, the Defense 
reiterated its request, noting that the military judge had ordered the Defense to 
provide its request for production of witnesses by November 28, 2007.  
(Attachment B.) 

C. On November 20, 2007, the Prosecution responded by requesting information 
required by R.M.C. 703(c)(2)(B)(i).  (Attachment C.) 

D. On November 21, 2007, the Defense sent a memorandum to the Prosecution 
informing it that a request for access to potential witnesses is governed by R.M.C. 
701(j), and provided additional information as to the relevance of the requested 
interviews.  (Attachment D.) 

E. On November 28, 2007, the Defense provided a list of proposed witnesses to the 
commission and the Prosecution and submitted a request for production of 
witnesses pursuant to R.M.C. 703.  (Attachments E, F.)  The Defense request 
provided as much detail as was possible without the prior interviews of the five 
detainees. 

6. Law and Argument: 

APPLICABLE LAW PROVIDES THE DEFENSE WITH EQUAL ACCESS TO 
EVIDENCE AND WITNESSES 

Rule for Military Commission 701(j) (Access to witnesses and evidence.) provides that 

“Each party shall have adequate opportunity to prepare its case and no party may unreasonably 

impede the access of another party to a witness or evidence.”  This rule is similarly found in the 

 2
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Military Commissions Act and the Regulation for Trial by Military Commissions. 1  To the best 

of the Defense’s knowledge, information and belief, prior to permitting an interview of a 

detainee by defense counsel, other than counsel’s own client, the Joint Task Force Commander 

requires permission from the Prosecution.  Accordingly, a request by the Defense to the 

Prosecution for assistance in facilitating the requested interviews is the only way the Defense can 

                                                 
1  10 U.S.C. § 949j(a) (“RIGHT OF DEFENSE COUNSEL – Defense counsel in a military commission 
under this chapter shall have a reasonable opportunity to obtain witnesses and other evidence as provided in 
regulations prescribed by the Secretary of Defense.”; Regulation for Trial by Military Commissions 17-2(a) 
(“Pursuant to 10 U.S.C.§ 949j, the defense counsel in a military commission shall have a reasonable opportunity to 
obtain witnesses and other evidence as provided by R.M.C. 701-703, and Mil. Comm. R. Evid. 505.” 
 
 In addition, the law of war also requires Mr. Hamdan to be accorded access to witnesses, as requested.  The 
Supreme Court held in Hamdan v. Rumsfeld that Common Article 3 of the Geneva Conventions of 1949 applies to 
the detention and prosecution of Mr. Hamdan.  Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2795 (2006).  Common 
Article 3 requires that criminal proceedings be carried out only “by a regularly constituted court affording all the 
judicial guarantees which are recognized as indispensable by civilized peoples.”    
 
 The judicial safeguards required by Common Article 3 are delineated in article 75 of Protocol I to the 
Geneva Conventions of 1949.  Article 75 (4)(g) provides that, “anyone charged with an offence shall have the right 
to examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses 
on his behalf under the same conditions as witnesses against him.”  Article 75 has been explicitly recognized and 
endorsed by the United States as customary international law.  See Michael J. Matheson, The United States Position 
on the Relation of Customary International Law to the 1977 Protocols Additional to the 1949 Geneva Conventions, 
Remarks before Session One of the Humanitarian Law Conference (Fall 1987), in 2 AM. U. J. INT'L L. & POL'Y 419, 
427 (1987).  See also, Major P.A. Seymour, USMC, Memorandum on Protocol I as an Expression of Customary 
International Law in International and Operational Law Dept., The Judge Advocate General’s School, U.S. Army, 
LAW OF WAR DOCUMENTARY SUPPLEMENT at 373. 
 
 The right to access witnesses is articulated, further, in article 105 of GPW, which provides that defense 
counsel may “confer with any witnesses for the defense, including prisoners of war.”  Of particular relevance for the 
current proceedings, the official commentary to article 105 observes that, “during the Second World War, in many 
cases the lack of necessary permits for visiting prisoners of war in camp and interviewing witnesses hampered the 
advocate in  his work; the new text puts this situation right.”  Official Commentary to Art. 105, para. 3 (C). 
 

The foregoing guarantees apply to any detainee subject to criminal proceedings, regardless of status as a 
POW or unlawful combatant.  That much is clear on the face of common article 3 and article 75.  The applicability 
of article 105 to all detainees, regardless of combatant status, is stated explicitly in article 129 of GPW, which 
concerns war crimes prosecutions.  Article 129 provides that:  “In all circumstances, the accused persons shall 
benefit by safeguards of proper trial and defense, which shall not be less favourable than those provided by Article 
105….” 

 
Mr. Hamdan, in any event, is currently entitled to all rights attending POW status.  Unless and until he is 

determined by a competent tribunal to be an unlawful combatant, he is entitled to POW treatment.  See Geneva III 
art. 5; Proto I art 45(1); Field Manual art. 71; Operational Law Handbook XII (B)(2).   
 
 
 

 3
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communicate with potential detainee-witnesses.  The Prosecution’s request that the Defense 

provide a summary as contemplated by R.M.C. 703 is inappropriate in this context.  The Defense 

is not able to provide a synopsis of the expected testimony of a potential witness without first 

having access to that potential witness to determine what he might say – the very reason the 

Defense requested the interviews in the first place.  The Prosecution’s continued refusal to 

provide any access to the potential witnesses, which includes a refusal to produce them at the 

evidentiary hearing, is entirely improper.  The Defense has amply demonstrated that its request is 

reasonable and the Prosecution is under legal obligation to facilitate Defense access to potential 

witnesses and evidence. 

THE DEFENSE REQUEST TO INTERVIEW POTENTIAL WITNESSES WAS 
REASONABLE 

The Defense has challenged the military commission’s exercise of in personam 

jurisdiction over Mr. Hamdan.  The purpose of the evidentiary hearing scheduled for December 

5, 2007, is for the Government to seek to demonstrate that Mr. Hamdan is an alien unlawful 

enemy combatant within the meaning of the Military Commissions Act, and also to demonstrate 

that the military commission otherwise has lawful jurisdiction over Mr. Hamdan.  Mr. Hamdan’s 

charge sheet explicitly alleges that he entered into a conspiracy with Osama bin Laden and other 

members of al Qaeda and that Mr. Hamdan joined the organization known as al Qaeda.  Charge 

Sheet at 3.  It further alleges that he materially supported terrorism by, inter alia, joining the 

organization known as al Qaeda.  Charge Sheet at 4, 5.  The Defense request to interview 

potential witnesses, who may have relevant, material and/or exculpatory information, is entirely 

reasonable and indeed, essential in order for the Defense to adequately prepare for the 

evidentiary hearing and for trial. 

 4
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Interview of Detainee Captured with Mr. Hamdan   

The Defense requested to interview a detainee named Said Boujaadia.  The Government 

alleges that Mr. Boujaadia and Mr. Hamdan were captured together in Afghanistan on November 

24, 2001.  Mr. Boujaadia, therefore, likely has direct knowledge of the circumstances relating to 

Mr. Hamdan’s capture and any possible act made by Mr. Hamdan immediately prior to capture.  

The Defense previously interviewed Mr. Boujaadia in 2004 (during which time Mr. Hamdan had 

been charged under an unlawful military commission system with the alleged crime of 

conspiracy to violate the laws of war).  At the time of that interview, the question of whether Mr. 

Hamdan was a lawful combatant and charges related to surface-to-air missiles were not at issue.  

The Defense accordingly requested an additional interview in advance of the December 5 

hearing.  If those facts were not sufficient, the Prosecution itself has submitted a transcript of Mr. 

Boujaadia’s interrogation to the commission as evidence upon which it intends to rely for the 

evidentiary hearing.  See E-mail from LCDR Stone, “Prosecution witness production,” 

November 28, 2007.  In the face of the Prosecution’s own intention to introduce evidence 

obtained by Mr. Boujaadia at the evidentiary hearing, the Prosecution has no basis for refusing to 

produce Mr. Boujaadia for a pre-hearing interview. 

Further, on December 3, 2007, the Defense became aware that the Government had in its 

possession evidence that Mr. Boujaadia potentially possessed exculpatory information.  See 

Unclassified Summary of Evidence for Administrative Review Board in the Case of Boujaadia, 

Said, September 6, 2006 (Attachment G) (indicating that indigenous forces “took possession of 

two SA-7 missiles and an ICOM hand-held radio from the Arabs killed in the gunfight[.]” that 

occurred at the time of Mr. Hamdan’s and Mr. Boujaadia’s capture.)  The Prosecution is under 

an obligation to disclose “the existence of any evidence known to trial counsel that reasonably 

 5

AE 53 (Hamdan)
Page 6 of 36



tends to exculpate the accused.”  10 U.S.C. § 949j(d); see also R.M.C. 701(e).  In light of the 

Prosecution’s failure to produce potentially exculpatory information in the possession of the 

Government, the need for Defense access to interview potential witnesses is even greater. 

Interviews of Other Alleged al Qaeda Operatives 

The Defense also requested the interviews of four other persons in the custody of the 

Untied States and detained at Guantanamo Bay, Cuba.  The Government has alleged that Khalid 

Shaykh Muhammad, Ramzi Bin al-Shib, Abu Faraj al Libi and Abdul Rahim al-Sharqawi are or 

were al Qaeda leaders and operatives.  Each is likely to be in a position to know whether Mr. 

Hamdan was a member of al Qaeda, whether he was a combatant and whether Mr. Hamdan 

participated in the planning and execution of acts that allegedly violated the law of war.  This 

information is highly relevant and material to the commission’s assessment of whether Mr. 

Hamdan is an unlawful enemy combatant within the meaning of the MCA.  Included in the 

evidence the Government intends to introduce at the evidentiary hearing are documents 

associated with al Qaeda, such as fatwas and the 1996 “Declaration of Holy War Against 

Americans Who are Occupying the Land of the Two Holy Places.”  See Hamdan Jurisdictional 

Hearing Documents, attached to E-mail from LCDR Stone, November 28, 2007.  Mr. Hamdan’s 

alleged knowledge of and participation in al Qaeda is absolutely central to the evidentiary 

hearing and to the charges themselves.  The Defense request to interview witnesses who very 

likely possess information relevant to those allegations is completely reasonable.  Without access 

to those witnesses, the Defense is denied the opportunity to adequately confront the allegations 

against Mr. Hamdan.  
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REFUSAL TO GRANT INTERVIEWS OF POTENTIAL WITNESSES 
CONSTITUTES AN UNREASONABLE IMPEDIMENT TO THE DEFENSE’S 
ACCESS TO WITNESSES AND EVIDENCE 

The Prosecution is under a legal obligation pursuant to R.M.C. 701(j) to not unreasonably 

impede the Defense’s access to witnesses and evidence.  The Prosecution has failed to provide 

any response to the Defense’s request for interviews in advance of a request for production of 

witnesses.  Indeed, the Prosecution has refused to produce the witnesses at all.  As the 

Prosecution effectively controls the Defense access to detainees other than the accused, its 

refusal to make them available is a significant impediment to the Defense’s ability to prepare its 

case.  The Prosecution has utterly failed to provide any justification for hampering the Defense’s 

preparation of its case.  In the absence of justification, the commission should infer 

unreasonableness. 

Even if the Prosecution had provided justification for its refusal to grant access to 

witnesses, any purported justification would be unreasonable.  The potential witnesses likely 

have material and relevant evidence relating to Mr. Hamdan’s defense, and at least one witness 

may possess exculpatory evidence. “Relevant evidence [is] that which has ‘any tendency to make 

the existence of any fact that is of consequence to the determination of the action more probable 

or less probable than it would be without the evidence.’”  United States v. Rodriguez, 60 M.J. 

239, 246 (C.A.A.F. 2004) (citing Military Rule of Evidence 401).  Each potential witness might 

well possess information regarding Mr. Hamdan’s alleged membership in al Qaeda and his 

alleged participation in unlawful activities.  It is difficult to conceive of any reasonable 

justification for the Prosecution’s refusal to allow the Defense to adequately prepare its case.    

The unreasonable impediment imposed on the Defense by the Prosecution’s refusal to 

make potential witnesses available has caused the Defense significant hardship in its attempt to 

adequately prepare for the December 5 hearing.  Accordingly, the commission should compel the 
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Government to make the potential witnesses available for interview by the Defense as soon as 

practicable, and should abate the proceedings until such time as the Defense has had the 

opportunity to interview the witnesses and to amend its request for production of witnesses if 

necessary. 

7. Request for Oral Argument:     The Defense does not request oral argument on the 

issues raised in this motion.  

8. Request for Witnesses:     As the Defense does not request oral argument, the Defense 

does not intend to call witnesses in connection with this motion, but reserves the right to do so if 

oral argument is scheduled and the Prosecution’s response raises issues requiring rebuttal 

testimony. 

9. Conference with Opposing Counsel:     The Defense has conferred with the 

Prosecution, who opposes the requested relief. 

 8
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1

From: Prasow, Andrea, Ms, DoD OGC
Sent: Thursday, November 29, 2007 6:28 PM
To:
Subject: FW: US v. Hamdan - Request 

 for Interviews

Gentlemen, 

As you know, the list of witnesses and evidence upon which we intend to rely for the 
December 5 hearing is due on 28 November. In order to determine whether we will call 
certain people as witnesses, we need the opportunity to interview them in advance.  
Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do 
not waive the opportunity to seek additional interviews with them to prepare for trial.

Khalid Shaykh Muhammad,  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional information you might require from us in order to 
schedule these interviews. 

Thank you, 
AJP 

Andrea J. Prasow 
unsel 
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From: Prasow, Andrea, Ms, DoD OGC [
Sent: Thursday, November 29, 2007 6:28 PM
To:

FW: US v. Hamdan - Request for Interviews
Signed By:

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Tuesday, November 20, 2007 09:42
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: FW: US v. Hamdan - Request for Interviews

Gentlemen,
 
As travel may be difficult with the upcoming holiday, please confirm if you will be 
facilitating these witness interviews in advance of the 28 November deadline to disclose 
the identity of witnesses and to provide the commission with a synopsis of the expected 
testimony.
 
Thank you,
AJP

________________________________

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Thursday, November 15, 2007 14:36
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: US v. Hamdan - Request for Interviews

Gentlemen, 

As you know, the list of witnesses and evidence upon which we intend to rely for the 
December 5 hearing is due on 28 November. In order to determine whether we will call 
certain people as witnesses, we need the opportunity to interview them in advance.  
Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do 
not waive the opportunity to seek additional interviews with them to prepare for trial.

Khalid Shaykh Muhammad,  

Ramzi Bin al-  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional information you might require from us in order to 
schedule these interviews. 

Thank you, 
AJP 

Andrea J. Prasow 
Office of the Chief Defense Counsel 
Office of Military Commissions AE 53 (Hamdan)
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US v. Hamdan - Request for Interviews

Ms. Prasow = please provide the information required by R.C.M. =03(c)(2)(B)(i). Thank you. wbb.
 
WILLIAM B. BRITT  
LTC, JA, USAR =BR>Deputy Chief Prosecutor  
OFFICE =F MILITARY COMMISSIONS  

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product 
=r information protected under the attorney-client privilege, both of which =re protected from 
disclosure under the Freedom of Information Act, 5 USC =52. Do not release outside of DoD 
channels without prior authorization from the =sender.

 
=/P> 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Tuesday, November 20, 2007 9:42 AM 
To: Britt, =William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, =rian, LT, DoD OGC 
Subject: FW: US v. Hamdan - Request for Interviews 
 
Gentlemen,
 
As travel may be difficult with the upcoming =oliday, please confirm if you will be facilitating these witness 
=nterviews in advance of the 28 November deadline to disclose the identity of =itnesses and to provide the 
commission with a synopsis of the expected testimony.
 
Thank you,
AJP
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 15, 2007 14:36 
To: Britt, =illiam, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, =oD OGC 
Subject: US v. Hamdan - Request for Interviews 
 

Gentlemen, 

As you know, the list of witnesses and =vidence upon which we intend to rely for the December 5 
hearing is due on 28 =ovember. In order to determine whether we will call certain people as witnesses, 
we =eed the opportunity to interview them in advance.  Accordingly, we request =our assistance in 
securing the opportunity to interview the following =ersons for the limited purpose of preparing for the 
December 5 hearing.  We do =ot waive the opportunity to seek additional interviews with them to 

file:///U|/Motion%20to%20Compel%20Attachments/Email%20from%20Britt.htm (1 of 2)12/4/2007 5:39:38 PM
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US v. Hamdan - Request for Interviews

prepare =or trial. 
 
Khalid Shaykh Muhammad,  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional =nformation you might require from us in order to schedule these 
interviews. 

Thank you,  
AJP 

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

 

file:///U|/Motion%20to%20Compel%20Attachments/Email%20from%20Britt.htm (2 of 2)12/4/2007 5:39:38 PM
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MEMORANDUM 
November 21, 2007 

From: Professor Charles Swift, Civilian Defense Counsel 
 
To: Colonel William Britt, Military Prosecutor 
 
Re: Prosecution Request for Information required by 703(c)(2)(B)(i) in conjunction with 
request to interview detainees at Guantánamo Bay 
  
1. To the best of the Defense’s knowledge and belief, prior to permitting an 
interview of a detainee by defense counsel, other than counsel’s client, the Joint Task 
Force Commander requires the permission of the prosecution. Accordingly, the Defense 
forwarded to the prosecution on November 15, 2007 a request by e-mail to interview Said 
Boujaadia, ISN 0150, Khalid Shaykh Muhammad, ISN 10024, Ramzi Bin al-Shib, ISN 
10013, Abu Faraj al Libi, ISN 10017, and Abdul Rahim al-Sharqawi, ISN unknown. 
 
2. On November 20, 2007, the prosecution responded by e-mail, requesting 
information required by R.M.C 703(c)(2)(B)(i) in conjunction with the Defense request 
to interview the above-mentioned detainees. The Defense disputes the prosecution’s right 
to information under R.M.C. 703.  R.M.C. 703 relates to the production of witnesses. The 
Defense is not at this time seeking the production of the witnesses listed in its e-mail of 
November 15, 2007.  Rather, the Defense seeks only the prosecution’s permission to 
interview the above listed detainees. Accordingly, the Defense does not believe that 
R.M.C. 703 is germane to its request.  Instead, the Defense believes that the relevant 
R.M.C. is 701(j) (Access to witnesses and evidence.).  RM.C. 701(j) provides that “each 
party shall have adequate opportunity to prepare its case and no party may unreasonably 
impede the access of another party to a witness or evidence.”  The Defense asserts that 
the withholding of permission to interview a detainee absent a summary of what the 
detainee’s testimony is expected to be constitutes an unreasonable impediment to access.  
A requirement that the Defense proffer the expected testimony of a potential witness 
before interviewing that witness is contradictory to the purpose of such an interview and 
creates an unreasonable barrier to counsel’s investigation in preparation of a defense for 
Mr. Hamdan. 
 
3. The Defense agrees that for such a request to be reasonable there must be a 
reasonable expectation that the interview could lead to relevant testimonial or physical 
evidence. The Defense believes in this case that the potential for relevant evidence with 
respect to the above-referenced detainees was self-evident.  Nevertheless, to prevent 
further delay, the Defense clarifies the purpose of the interviews as follows:   
 

a) With respect to Said Boujaadia - Mr. Boujaadia was present at the time of Mr. 
Hamdan’s capture and has direct knowledge of the circumstances relating to Mr. 
Hamdan’s capture and any possible hostile act made by Mr. Hamdan immediately prior 
to capture.  The Defense has previously interviewed Mr. Boujaadia, however, at the time 
of the interview the question of whether Mr. Hamdan was a lawful combat and the 
charges related to transportation of surface-to-air missiles were not at issue.  Accordingly 
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the Defense seeks to re-interview Mr. Boujaadia prior to proffering him as a potential 
witness in Mr. Hamdan’s December 5, 2007 pretrial hearing.   

 
b) With respect to the remaining detainees - based on the Defense’s knowledge 

and belief, each possess detailed information on the membership and activities of Al 
Qaeda.  Mr. Hamdan’s alleged membership in and/or support of Al Qaeda is directly 
relevant to the December 5 hearing.  Accordingly, the Defense does not believe that it is 
unreasonable to interview these detainees prior to determining whether to proffer them as 
witnesses for the hearing. 

 
If the prosecution nevertheless believes that a summary of testimony is required 

prior to granting permission to interview the above detainees, the Defense requests that 
denial of its request for interviews be made at the earliest opportunity in order to facilitate 
prompt judicial review. 
 

C. D. Swift  
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UNITED STATES OF AMERICA
 

v.
 

SALIM AHMED HAMDAN
 

Defense Witness List 
for Hearing Scheduled for 5-7 December 2007 

28 November 2007 

The Defense may call the following as witnesses at the hearing scheduled for 
5-7 December, 2007: 

1. Professor Brian Williams 
2. Khalid Shaykh Muhammad 
3. Ramzi Bin al-Shib 
4. Abu Faraj al Ubi 
5. Said Boujaadia 
6. Abdul Rahim al-Sharqawi 
7. Nasser al-Bahri 
8. Muhammed Ali Qassim al-Qala'a 
9. Umat al-Subur Ali Qassim al-Qala'a 
10. Salim Ahmed Hamdan 

Respectfully submitted, 

By' ./if?/fJf'n
L-,""U-SN-

Detailed Defense Counsel 
ANDREA J. PRASOW 
Assistant Defense Counsel 
Office of the Chief Defense Counsel 
Office of Military Commissions 

  
 
 

PROF. CHARLES SWIFT 
Emory School of Law 

 
 

HARRY H. SCHNEIDER, JR. 
JOSEPH M. MCMILLAN 
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Pursuant to R.M.C. 703, the Defense requests that the Government provide the following 
witnesses for the Defense at the military commission session scheduled to commence at 
1300 hours on 5 December 2007, at the Courtroom in Guantanamo Bay, Cuba. 
 
 
1. Professor Brian Williams 

 
 

 
 

 
 

 
Synopsis of Expected Testimony 

 
Professor Williams will testify regarding the characteristics of al Qaeda members, 
the functions performed at properties used by al Qaeda, and the nature of al Qaeda 
fighters’ participation in combat in Afghanistan prior to Mr. Hamdan’s capture.  
Professor Williams will testify that both before and after September 11, 2001, in 
the continuing conflict in Afghanistan that concluded with the battle of Tora Bora, 
Arabs including some of Osama bin Laden’s bodyguards and other associates 
fought as part of the 055 Ansars – an Arab brigade that supported Taliban forces.   
 
Professor Williams will testify that the 055 carried arms openly, fought in 
uniform under an established chain of command and fought in conventional 
battles that conformed to the laws of war.  He will testify that the leadership of the 
055 rejected terrorist attacks against civilians as legitimate form of combat and 
did not permit person under their command to engage in such activities.  Professor 
Williams will testify that, prior to September 11, 2001, the 055 Ansars were a 
recognized fighting force in world military communities including the Northern 
Alliance and that the Northern Alliance leadership promised to extend protection 
under the Geneva Convention to members of the Ansars who surrendered or were 
captured.  He is expected to testify that the allegations against Mr. Hamdan 
conform to participation and/or support of the Ansars and not terrorist activities.   

 
Relevance and Necessity of Testimony 

 
Professor Williams is an expert on conflict in Islamic Central Asia, transnational 
jihadi militant movements and al Qaeda.  He has conducted extensive field 
research in Afghanistan and throughout the Muslim world, including Kazakhstan, 
Uzbekistan, Kosovo, Muslim Spain and Jordan/Israel/Egypt.  He is an Associate 
Professor in the Department of History at the University of Massachusetts at 
Dartmouth and has taught at several other institutions.  He has worked as a 
consultant for the Central Intelligence Agency and Scotland Yard.  He has 
published a book and is a frequent contributor to scholarly journals and news 
magazines.  His most recent publications include Taliban Fedayeen:  The World’s 
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Worst Suicide Bombers?, Terrorism Monitor, July 19, 2007 and Anbar’s Sunni 
Militias:  Fighting by Proxy, Jane’s Islamic Affairs, September 25, 2007.  
Professor Williams’ testimony will bear directly on whether Mr. Hamdan is an 
unlawful enemy combatant within the meaning of the MCA and international law. 
 
Professor Williams is testifying as an expert at no cost to the government beyond 
travel costs.  He has served as an expert witness in multiple federal asylum 
hearings on behalf of persons from Southeast Asia in which their previous 
affiliations with organizations such as resistance forces and political or military 
groups was at issue.  Professor Williams’ curriculum vitae is appended to this 
request. 

 
 
2. Khalid Shaykh Muhammad 

Detention Center, Guantanamo Bay, Cuba 
 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Muhammad is a senior al Qaeda leader and 
the head of al Qaeda’s military committee.  As the Government denied the 
Defense request to interview Mr. Muhammad, the Defense is unable to provide a 
more detailed synopsis of the Mr. Muhammad’s expected testimony.  However, 
based on publicly available statements made by the Government and Mr. 
Muhammad, the Defense believes Mr. Muhammad will testify regarding his role 
in al Qaeda and will testify that Mr. Hamdan was not a member of al Qaeda, or 
that he was not involved in either the planning or execution of acts that allegedly 
violate the law of war. 
 
Relevance and Necessity of Testimony 
 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. 
Muhammad’s alleged role in al Qaeda suggests he will be able to testify as to 
whether Mr. Hamdan was also a member of that organization and whether he 
participated in the planning or execution of acts that allegedly violated the law of 
war.  Specifically, Mr. Hamdan is charged with conspiring with members of al 
Qaeda to violate the laws of war by hijacking aircraft, attacking civilians, and by 
engaging in terrorism.  At his Combatant Status Review Tribunal Hearing on 
March 10, 2007, Mr. Muhammad admitted his involvement in virtually every 
terrorist act allegedly committed by al Qaeda since 1996.  But he insisted that 
many of the Arabs captured in Afghanistan who are now detained at Guantanamo 
Bay were not members of al Qaeda and had no involvement in al Qaeda’s terrorist 
activities.  No person in U.S. custody other than Mr. Muhammad could be more 
familiar with the extent of Mr. Hamdan’s involvement in al Qaeda, or whether he 
had any involvement at all. 
 

 

 2
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3.  Ramzi Bin al-Shib 
Detention Center, Guantanamo Bay, Cuba 

 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Bin al-Shib is a senior al Qaeda operative 
who was involved in the planning and execution of the attacks on the United 
States on September 11, 2001. As the Government denied the Defense request to 
interview Mr. Bin al-Shib, the Defense is unable to provide a more detailed 
synopsis of Mr. Bin al-Shib’s expected testimony.  However, based on publicly 
available statements made by the Government and Mr. Bin al-Shib, the Defense 
believes Mr. Bin al-Shib will testify regarding his role in al Qaeda and that Mr. 
Hamdan was not a member of Al Qaeda, or that he was not involved in either the 
planning or execution of acts that allegedly violated the law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. Bin al-
Shib’s alleged role in al Qaeda suggests he will be able to testify as to whether 
Mr. Hamdan was also a member of the organization and whether he participated 
in the planning or execution of acts that allegedly violated the law of war. 

 
 
4. Abu Faraj al Libi 
 Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
The Government has alleged that Mr. al Libi is a senior facilitator for al Qaeda.  
In this capacity, Mr. al Libi was allegedly responsible for caring for al Qaeda 
families and transporting al Qaeda fighters to and from Afghanistan.  As the 
Government denied the Defense request to interview Mr. al Libi, the Defense is 
unable to provide a more detailed synopsis of Mr. al Libi’s expected testimony.  
However, based on publicly available statements made by the Government, the 
Defense believes Mr. al Libi will testify regarding his role in al Qaeda and that he 
will further testify that Mr. Hamdan was not a member of al Qaeda, or that he was 
not involved in either the planning or execution of acts that allegedly violated the 
law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. al Libi’s 
alleged role in al Qaeda suggests he will be able to testify as to whether Mr. 
Hamdan was also a member of the organization and whether he participated in the 
planning or execution of acts that allegedly violated the law of war.   
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5. Said Boujaadia  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. Boujaadia was captured and detained in Afghanistan at the same time as Mr. 
Hamdan.  As the Government denied the Defense request to interview Mr. 
Boujaadia, the Defense is unable to provide a more detailed synopsis of Mr. 
Boujaadia’s expected testimony.  However, the Defense believes Mr. Boujaadia 
can testify that he was in a van with two men who were carrying weapons.  Mr. 
Boujaadia is also expected to testify that Mr. Hamdan was not in the van with him 
and the weapons, and that Mr. Boujaadia did not meet Mr. Hamdan until after 
they were both captured by Afghan forces. 
 
Relevance and Necessity of Testimony 
Whether Mr. Hamdan was carrying missiles in his car at the time of his capture is 
an issue central to the determination of whether he is an unlawful enemy 
combatant.  Mr. Boujaadia is an eyewitness to key facts relevant to that 
determination. 

 
 
6. Abdul Rahim al-Sharqawi  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. al-Sharqawi, a/k/a/ Riyadh the Facilitator, is alleged to have served as a 
facilitator for al Qaeda by making travel arrangements for al Qaeda fighters into 
Afghanistan.  As the Government denied the Defense request to interview Mr. al-
Sharqawi, the Defense is unable to provide a more detailed synopsis of Mr. al-
Sharqawi’s expected testimony.  However, the Defense believes Mr. al-Sharqawi 
can testify that he knew Mr. Hamdan was one of Osama bin Laden’s drivers or 
bodyguards but that Mr. Hamdan was neither a member of al Qaeda nor a 
combatant.  He is expected to testify that Mr. Hamdan spent most of his time in 
Afghanistan working on cars.  Government records contend that Mr. al-Sharqawi 
facilitated travel for al Qaeda members. The Defense anticipates that Mr. al-
Sharqawi can testify that he never facilitated any travel for Mr. Hamdan. 
 
Relevance and Necessity of Testimony 

 
Mr. al-Sharqawi, who along with Mr. al-Libi facilitated the movements of al- 
Qaeda fighters to and from Afghanistan, has direct knowledge of Mr. Hamdan’s 
activities in Afghanistan.  Specifically, Mr. al-Sharqawi was in a position to know 
whether Mr. Hamdan was a combatant and whether he participated in the 
planning or execution of acts that allegedly violated the law of war. 
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7. Nasser al-Bahri  
  
  

 
  

Synopsis of Expected Testimony 
  

Mr. al-Bahri served as Osama bin Laden’s chief of security, and for a period of 
time headed up his bodyguard force.  During that period of time he had personal 
knowledge as to the membership of bin Laden’s bodyguard detail.  Mr. al-Bahri is 
also Mr. Hamdan’s brother-in-law.  He is expected to testify that Mr. Hamdan 
never joined al Qaeda and had no interest in fighting.  Mr. al-Bahri is expected to 
testify that Mr. Hamdan returned to Afghanistan in 2000 because he learned that 
Mr. al-Bahri was questioned by Yemeni security forces and was concerned that he 
would be considered suspicious because of his association with Mr. al-Bahri.  Mr. 
al-Bahri will also testify that he was present when pictures of Mr. Hamdan were 
taken in which he appeared in uniform and accompanying Osama bin Laden and 
will testify as to the circumstances surrounding those pictures.   

 
 Relevance and Necessity of Testimony 
 

Mr. al-Bahri’s testimony is relevant as it will establish that Mr. Hamdan was not a 
member of al Qaeda during the time period alleged in the charge sheet, that Mr. 
Hamdan did not return to Afghanistan in 2000 to fight, and that Mr. Hamdan’s 
associating with Osama bin Laden was purely professional.  As Mr. al-Bahri is a 
family member of Mr. Hamdan, witness bias may be raised as an issue in the case.  
It is therefore essential that he testify in person so that the commission can judge 
his character and truthfulness. 

 
 
8. Muhammed Ali Qassim al-Qala’a  
  
  
 
  
 
 Synopsis of Expected Testimony 
 
 

Mr. al-Qala is Mr. Hamdan’s brother-in-law.  He is expected to testify regarding 
Mr. Hamdan’s religious and cultural beliefs, reputation in the community, lack of 
interest in fighting, and the reasons why Mr. Hamdan and his family were in 
Afghanistan in 2001.  Mr. al-Qala is expected to testify that Mr. Hamdan is not a 
Muslim extremist, was not a member of al Qaeda and never espoused anti-
American beliefs, had no interest in fighting and was in Afghanistan in 2001 for 
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employment purposes.  Mr. al-Qala is expected to testify that Mr. Hamdan 
returned to Afghanistan in 2000 because Mr. al-Qala informed him that Yemeni 
security forces had interviewed their brother-in-law and that it was not safe for 
Mr. Hamdan to return to Sana’a. 
 

 Relevance and Necessity of Testimony  
 

Mr. al-Qala’s testimony is relevant as it will establish Mr. Hamdan’s nature of 
peacefulness and that he was not a fighter.  Mr. al-Qala’s testimony is also 
relevant to the circumstances surrounding Mr. Hamdan’s travel to Yemen in 2000 
and his return to Afghanistan.  As Mr. al-Qala is a family member of Mr. 
Hamdan, witness bias may be raised as an issue in the case.  It is therefore 
essential that he testify in person so that the commission can judge his character 
and truthfulness. 

 
 
9. Umat al-Subur Ali Qassim al-Qala'a  
  
  
 
  
 
 Synopsis of Expected Testimony 
 

Mrs. al-Qala is Mr. Hamdan’s wife.  She is expected to testify as to Mr. 
Hamdan’s reasons for traveling to Afghanistan in 1999 and 2001 and the reason 
Mr. Hamdan did not leave Afghanistan with his wife in 2001.  Mrs. al-Qala is 
expected to testify that Mr. Hamdan traveling to Afghanistan in 1999 with her in 
search of employment and that he never joined al-Qaeda.  Mrs. al-Qala is also 
expected to testify that Mr. Hamdan and she returned home to Yemen in August 
2000 with the intent of remaining there.  However, Yemeni security forces 
questioned Mr. Hamdan’s brother-in-law and he decided it would be safer for his 
family to return to Afghanistan and to return to his previous employment.  Mrs. 
al-Qala is expected to testify that Mr. Hamdan returned to Afghanistan after 
taking her and their daughter to the Pakistani border because it was not safe for 
Arab men to cross at that time. 
 
Relevance and Necessity of Testimony 
 
Mrs. al-Qala’s testimony will establish that Mr. Hamdan was not a member of al-
Qaeda.  As Mrs. al-Qala is a family member of Mr. Hamdan, witness bias may be 
raised as an issue in the case.  It is therefore essential that she testify in person so 
that the commission can judge her character and truthfulness. 
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Sent: Wednesday, December 05, 2007 8:45 AM
To: Prasow, Andrea CIV USSOUTHCOM JTFGTMO;  

JTFGTMO
Cc: Mizer, Brian L LT USSOUTHCOM JTFGTMO;  USSOUTHCOM 

JTFGTMO; David, Steven H COL USSOUTHCOM JTFGTMO; Berrigan, Michael CIV 
USSOUTHCOM JTFGTMO; Britt, William B LTC USSOUTHCOM JTFGTMO; Stone, Timothy 
D LCDR USSOUTHCOM JTFGTMO;  JTFGTMO; 
Morris, Lawrence J COL USSOUTHCOM JTFGTMO; 'j  

 
USSOUTHCOM JTFGTMO; 'Bley, Natalie, Ms, DoD OGC'

Subject: RE: U.S. v. Hamdan - Defense Motion for Order Compelling Testimonial Immunity

Per CAPT Allred, no further filing is necessary. 

V/r,
 
LTC , USAR, JA
Seni dvisor
Military Commissions Trial Judiciary

 

SSOUTHCOM JTFGTMO
Sent: Wednesday, December 05, 2007 8:41 AM

MO;  

 

 Motion for Order Compelling Testimonial Immunity

LTC l,

The Defense erroneously failed to indicate in the attached motion that it did confer with 
the Prosecution in advance of filing the motion.  The Prosecution opposes the requested 
relief.

The Defense will make available a corrected brief should the commission so desire.

Respectfully submitted,
AJP

-----Original Message-----
TMO

om'

 C
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Attached for filing in the case of United States v. Hamdan please find Defense Motion for 
Order Compelling Testimonial Immunity, or alternatively, Abatement.  The PDF version is 
signed and includes attachments.  The Word version is unsigned and does not include 
attachments.

 

Respectfully submitted,

AJP
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UNITED STATES OF AMERICA 
 

v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Motion 

for Order Compelling Testimonial Immunity, 
or alternatively, Abatement 

 
4 December 2007 

 
 
 
 
1. Timeliness:     This motion is filed within the timeframe established by the 

Military Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:     Defendant Salim Ahmed Hamdan moves for an Order 

compelling the Convening Authority to grant testimonial immunity to Said Boujaadia, or 

alternatively, abatement of the proceedings.  The Defense request for immunity includes 

immunity from the use of testimonial statements and any information directly or 

indirectly derived from such testimony by Said Boujaadia, who the Defense wishes call 

as a witness in Mr. Hamdan’s military commission.   

3. Overview:     On November 15, 2007, the Defense requested to interview 

Guantánamo Bay detainee Said Boujaadia.  The Prosecution alleges that Mr. Boujaadia 

and Mr. Hamdan were captured at or about the same time in Afghanistan on November 

24, 2001.  The Prosecution has listed among the evidence it intends to introduce at the 5 

December 2007 jurisdictional hearing a transcript of an interrogation of Mr. Boujaadia 

dating from 26 November 2001.  That interrogation addressed, among other things, the 

circumstances of Mr. Boujaadia’s and Mr. Hamdan’s capture.  If the Prosecution's 

allegations are true, then it is likely that Mr. Boujaadia has knowledge of the 

circumstances relating to Mr. Hamdan’s capture and conduct prior to capture.  Those 
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circumstances may be relevant to numerous disputed issues in this case, including facts 

relevant to the jurisdictional issue of unlawful enemy combatancy.  Mr. Boujaadia’s 

counsel informed the Defense that he will advise his client not to testify without the grant 

of testimonial immunity.  (Attachment C.)  On November 27, 2007, the Defense filed a 

request for testimonial immunity for Mr. Boujaadia, and on November 29, 2007, the 

Convening Authority for Military Commissions denied the request.  This, despite the fact 

that in February 2007, Mr. Boujaadia’s counsel had been informed that his client was on 

a list of individuals to be released from detention.  Accordingly, the Defense moves 

pursuant to R.M.C. 704(e) for an Order from the Military Judge directing the Convening 

Authority to grant testimonial immunity to Mr. Boujaadia, or alternatively, to abate the 

proceedings until such time as arrangements can be made to secure Mr. Boujaadia’s 

testimony.     

4. Burden and Standard of Proof: 

The burden is on the Defense as the moving party to establish its entitlement to 

the requested relief by a preponderance of the evidence. 

5. Facts: 

A. On November 27, 2007, the Defense sent a request by electronic mail to 
the Convening Authority, Office of Military Commissions, for assistance 
in securing immunity for a potential defense witness in order to adequately 
prepare a request under R.M.C. 704(a)(2).  The Defense requested 
testimonial immunity for Said Boujaadia currently in the custody of the 
United States and detained at Guantánamo Bay, Cuba.  (Attachment B.)   

B. On November 29, 2007, the Convening Authority denied the request by 
the Defense.  (Attachment C.) 

C. Mr. Boujaadia was captured by the same indigenous forces that captured 
Mr. Hamdan, at or near the time of Mr. Hamdan's capture.  Mr. Boujaadia 
is expected to testify that prior to capture he was traveling in a separate 
vehicle from Mr. Hamdan and that in the vehicle with Mr. Boujaadia were 
two Egyptians armed with weapons.  When confronted by indigenous 
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forces, the Egyptians engaged in a firefight and were killed.     

D. Subsequent to capture, Mr. Boujaadia is reported to have stated during 
interrogation that he was “90 percent sure that Mr. Hamdan was the driver 
of the vehicle.”  He later corrected this statement and denied meeting Mr. 
Hamdan until after his capture.     

E. Mr. Boujaadia’s testimony is potentially material to matters at issue in Mr. 
Hamdan's case, as it will establish the existence of a second vehicle and 
the presence of other armed men in that vehicle.  Further, it will establish 
that Mr. Hamdan was not part of this group and that this group was a 
potential source of incriminating papers and materials allegedly seized in 
conjunction with Mr. Hamdan’s capture.   

F. To the Defense’s knowledge, Mr. Boujaadia is the only available 
eyewitness to these events.  And, based on communications with Mr. 
Boujaadia's counsel, the Defense believes that Mr. Boujaadia will refuse 
to testify absent a grant of immunity.  Mr. Boujaadia's counsel has stated 
that in February 2007, he was informed by the Office for the 
Administrative Review of the Detention of Enemy Combatants that Mr. 
Boujaadia had approved for release from detention at Guantanamo Bay.  
See Attachment A.  However, Mr. Boujaadia remains in U.S. military 
custody at Guantanamo Bay at this time. 

 
6. Law and Argument: 

APPLICABLE LAW PROVIDES THE DEFENSE WITH THE RIGHT TO 
EVIDENCE AND WITNESSES 

Rule for Military Commission 703(b) (Right to witnesses.) provides that “[e]ach 

party is entitled to the production of any available witness whose testimony on a matter in 

issue on the merits or on an interlocutory question would be relevant and necessary.”1   

The Prosecution has listed a transcript of Mr. Boujaadia's interrogation as an exhibit it 

intends to introduce at the jurisdictional hearing on 5 December 2007.  Without Mr. 

Boujaadia’s testimony at that hearing, the Defense may be severely and unreasonably 

                                                 
1 See also 10 U.S.C. § 949j(a) (“RIGHT OF DEFENSE COUNSEL – Defense counsel in a military 
commission under this chapter shall have a reasonable opportunity to obtain witnesses and other evidence 
as provided in regulations prescribed by the Secretary of Defense.”; Regulation for Trial by Military 
Commissions 17-2(a) (“Pursuant to 10 U.S.C.§ 949j, the defense counsel in a military commission shall 
have a reasonable opportunity to obtain witnesses and other evidence as provided by R.M.C. 701-703, and 
Mil. Comm. R. Evid. 505.” 
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impeded from testing the Prosecution's case and challenging the evidence it presents 

concerning the circumstances of Mr. Hamdan's capture.  The Defense has been informed 

that Mr. Boujaadia will invoke the right against self-incrimination and refuse to testify 

without a grant of testimonial immunity.  (Attachment A.) 

IT IS PROPER FOR THE MILITARY COMMISSION TO ORDER A 
GRANT TESTIMONIAL IMMUNITY, OR ALTERNATIVELY, ABATE 
THE PROCEEDINGS 

Authority to Grant Immunity

The Convening Authority may grant testimonial immunity to any person pursuant 

to R.M.C. 704 and Regulation 15-1 and 15-2. 

Rule for Military Commission 704(e) (Decision to grant immunity.) authorizes a 

military judge to order a grant of testimonial immunity or abate proceedings, when the 

Convening Authority has previously denied an immunity request, upon a showing that: 

(1) The witness intends to invoke the right against self-incrimination to the 
extent permitted by law if called to testify; and 

 
(2) The Government has engaged in discriminatory use of immunity to 

obtain a tactical advantage, or the Government, through its own 
overreaching, has forced the witness to invoke the privilege against 
self-incrimination; and 

 
(3) The witness’ testimony is material, clearly exculpatory, not 

cumulative, not obtainable from any other source and does more than 
merely affect the credibility of other witnesses. 

 
All three of these elements should be deemed satisfied in this case.   

The witness intends to invoke the right against self-incrimination

On November 15, 2007, the Defense submitted a request to interview Mr. 

Boujaadia, with the prospect of calling him as a witness in the military commission 

proceedings against Mr. Hamdan.   On November 20, 2007, Mr. Boujaadia’s counsel, 

Zachary Katznelson, advised the Defense in a letter that unless Mr. Boujaadia was 
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granted testimonial immunity, he would advise Mr. Boujaadia to decline to testify.  

(Attachment A at 2).  Mr. Boujaadia’s counsel stated that he is concerned that if Mr. 

Boujaadia provides the Defense with exculpatory evidence, that he could be “subject to 

retributive sanctions by the prosecution.”  (Id.)   

The Government’s continued detention of Mr. Boujaadia is overreaching that has 
forced the witness to invoke the privilege against self-incrimination 

 
 Mr. Boujaadia was cleared for release from United States custody in February 

2007.  (See Attachment A).  The Office for the Administration Review of the Detention 

of Enemy Combatants informed Mr. Boujaadia’s counsel that Mr. Boujaadia had been 

“approved to leave Guantanámo, subject to the process for making appropriate diplomatic 

arrangements for his departure.”  (Id.)  

 Despite having cleared Mr. Boujaadia for release in February 2007, the 

Government continues to hold him.  Mr. Boujaadia continues to be held despite the 

Defense’s position that any testimony it seeks may be provided in a videotaped 

deposition.  (Id.).  Such a deposition is permitted under R.M.C. 702(g)(3), and any 

contention that it is necessary to hold Mr. Boujaadia for purposes of testifying in Mr. 

Hamdan's criminal proceeding is incorrect.  Continued detention on such grounds places 

the witness in reasonable fear of retaliation, and should be deemed to constitute 

overreaching within the meaning of R.M.C. 704(e).  As a result of the Government’s 

failure to release Mr. Boujaadia, he has come to reasonably fear Government retaliation 

against him should any aspect of his testimony favor or exculpate Mr. Hamdan.  This has 

forced Mr. Boujaadia to invoke the privilege against self-incrimination as per R.M.C. 

704(e)(2).   
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The witness’s testimony is potentially material, exculpatory, not cumulative, not 
obtainable from any other source and does more than merely affect the credibility 
of other witnesses  

The Prosecution has refused the Defense's request to interview Mr. Boujaadia.  

Accordingly, the Defense is not in a position to fully describe what his testimony might 

be.  Nevertheless, the Defense reasonably believes that Mr. Boujaadia’s testimony is 

potentially material and exculpatory (depending on what the Prosecution asserts 

concerning Mr. Hamdan’s conduct and the circumstances of his capture).  Among other 

things, it appears that Mr. Boujaadia’s testimony will establish the existence of a second 

vehicle of armed men at or near the time and place of Mr. Hamdan’s capture.  Moreover, 

Mr. Boujaadia’s testimony will likely establish that Mr. Hamdan was not a part of this 

group and that this group was a potential source for incriminating documents and 

materials allegedly seized during Mr. Hamdan’s capture.  Indeed, an unclassified 

summary of the evidence for the Administrative Review Board in Mr. Boujaadia’s case 

stated that “Afghan opposition figures troops took possession of two SA-7 missiles and 

an ICOM hand-held radio from the Arabs killed in the gunfight” at the time of Mr. 

Boujaadia’s capture.  Attachment D.  The Prosecution has indicated that it intends to 

offer evidence concerning the circumstances of Mr. Hamdan’s capture.  Mr. Boujaadia’s 

testimony could be highly significant in rebutting any assertion that Mr. Hamdan was 

captured while traveling with other fighters to a battlefield.  Moreover, Mr. Boujaadia’s 

testimony may contain information relevant to Mr. Hamdan’s alleged membership in al 

Qaeda and his alleged participation in unlawful activities.  For these reasons, Mr. 

Boujaadia’s testimony will do more than merely affect the credibility of other witnesses, 

as per R.M.C. 704(e)(3).     

Mr. Boujaadia’s testimony is not cumulative and not obtainable from any other 
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source.  Mr. Boujaadia was captured at or near the time and place of Mr. Hamdan’s 

capture, by the same indigenous forces as Mr. Hamdan.  He can be expected to have 

knowledge of the events surrounding Mr. Hamdan’s capture.   

7. List of attachments: 

A. November 20, 2007 letter from Said Boujaadia counsel, Zachary 

Katznelson to Charles Swift, Defense Counsel for Salim Ahmed Hamdan. 

B. Request for Immunity, November 27, 2007, electronic mail from Charles 

D. Swift, Defense Counsel for Salim Ahmed Hamdan, to Convening 

Authority, Office of Military Commissions. 

C. Convening Authority for Military Commissions Decision on the Defense 

Request for Immunity for a Potential Defense Witness, November 29, 

2007. 

D. Unclassified Summary of Combatant Status Review Tribunal for Said 

Boujaadia, October 28, 2007, and Unclassified Summary of Evidence for 

Administrative Review Board in the Case of Boujaadia, Said. 
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November 20, 2007  
 
 
 
Charles D. Swift, JD, LLM 
Acting Director of the International Humanitarian Law Clinic and Visiting Associate 
Professor 
Emory University School of Law 
 
Re: Said Boujaadia, ISN 150 
 
Dear Mr. Swift: 
 
I write regarding my client Said Boujaadia.  I understand that it is your wish to call Mr. 
Boujaadia as a witness in the Military Commission proceedings against Salim Hamdan.   
 
The Office for the Administrative Review of the Detention of Enemy Combatants informed 
me in February 2007 that Mr. Boujaadia had been “approved to leave Guantánamo, subject 
to the process for making appropriate diplomatic arrangements for his departure.”  However, 
he has remained a prisoner.  I had been perplexed by this, as one of our other Moroccan 
clients who had been cleared, Ahmed Errachidi, was sent home in April 2007 and is now 
free with his family.  I could not understand why Mr. Boujaadia was not on the same plane 
back to Morocco.  Mr. Boujaadia is a father of three children, only 10, 9 and 8 years old.  
His elderly mother is unwell and desperately wants to see her son before she dies.  Like Mr. 
Errachidi, Mr. Boujaadia should be with his loved ones.     
 
You have now explained what happened, and I am deeply disturbed.  I understand that my 
cleared client is still in Guantánamo Bay, months later, solely because Carl Britt, Acting 
Chief Prosecutor in Guantánamo, placed a hold on his transfer, because Mr. Boujaadia 
might at some point be a witness in the case of Mr. Hamdan.  I understand that Mr. Britt 
asked you to put a hold on Mr. Boujaadia, who would be a witness exculpating your client.  
I understand, further, that you said this would be totally unnecessary as under the 
commission rules you could both depose my client on videotape, and use such a statement in 
lieu of testimony.  A videotape deposition would end any pretext that it might be necessary 
to hold Mr. Boujaadia one moment longer.  When you refused to keep Mr. Boujaadia in 
Guantánamo Bay, Mr. Britt then imposed his own hold, denying Mr. Boujaadia the chance 
to go home to Morocco.   
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Charles D. Swift, JD, LLM 
November 20, 2007  
Page 2 
 
All of this was done by Mr. Britt without so much as a courtesy call to me about my client.  
In the meantime, I have been urgently working to secure Mr. Boujaadia’s release, wholly 
unaware that the entire process had been secretly short-circuited by Mr. Britt.  
 
I find this action by Mr. Britt reprehensible.  Mr. Boujaadia’s freedom should not in any 
way be compromised because he might at some point serve as a witness in another 
prisoner’s case.  There are countless ways to ensure Mr. Boujaadia’s testimony is available 
for Mr. Hamdan’s proceedings – without keeping him in Guantanamo Bay, let alone in the 
particularly harsh conditions of Camp 6, where he is housed.   
 
I am willing to consent to your calling Mr. Boujaadia as a witness if all the following 
conditions are met:   
 
First, I must obviously be permitted to discuss this matter with Mr. Boujaadia before you or 
anyone representing Mr. Hamdan, or anyone from the prosecution, speaks with Mr. 
Boujaadia.  I must also be permitted to be present during any questioning of him by either 
the prosecution or defense.  This would include any testimony before the Military 
Commission itself or any of its officers.   
 
Second, Mr. Boujaadia must be offered complete testimonial immunity.  This is clearly 
permitted by the commission rules.   
 
Third, Mr. Boujaadia’s testimony must be taken as soon as possible after I meet with him, in 
a manner that will ensure that it is available as needed in future Commission proceedings.  
This should be completed by December 5, 2007, the date of your scheduled hearing.  There 
can be no excuse for failing to conclude everything by that time, since Mr. Boujaadia’s 
repatriation has already been delayed for several months in this inexcusable manner.  
 
Fourth, that immediately after Mr. Boujaadia provides this testimony, Mr. Britt (or the 
relevant official) shall lift the hold against Mr. Boujaadia’s transfer and that every effort be 
made to return Mr. Boujaadia immediately to his wife and children in Morocco.   
 
My obvious concern is that if Mr. Boujaadia provides evidence exculpating your client, he 
will be subject to retributive sanctions by the prosecution.  My concerns here are 
exacerbated by the fact that Mr. Britt has already punished my client by secretly barring him 
from returning to his family.  Additionally, you have explained to me that Mr. Britt has 
threatened to charge Mr. Boujaadia as a co-conspirator with Mr. Hamdan.  This is absurd, 
given the fact that Mr. Boujaadia has already been cleared by the U.S. government.  The 
only possible reason for this threat is that Mr. Boujaadia may be willing to provide honest 
testimony for your client.   
 
I look forward to your prompt response.  Many thanks.   

Reprieve is a charitable company limited by guarantee 
Registered Charity No. 1114900 Registered Company No. 5777831 (England) 

Registered Office 2-6 Cannon Street London EC4M 6YH 
Patrons: Alan Bennett, Martha Lane Fox, Sir John Mortimer, Jon Snow, Marina Warner, Sir Charles Wheeler 

 

 

 

Sincerely,  
 
 
Zachary Katznelson 
Senior Counsel 
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27 November 2007 

 

From:    Charles D. Swift, Civilian Defense Counsel 
To:        Convening Authority, Office of Military Commissions 
 
Subj:  REQUEST FOR IMMUNITY 
 
1.  Pursuant to Rule for Military Commissions (R. M.C.) 704 and Regulation for Trial by 
Military Commissions (Regulation) 15 – 3(b), the Defense hereby submits the following request 
for immunity:  

1. Name of Proceeding – United States v. Salim Ahmed Hamdan. 

2. Name of Witness – Said Boujaadia, ISN 0150. 

3. Name of Military Command to which the witness is assigned – Mr. Boujaadia is under 
the control of Commander, Joint Task Force Guantanamo. 

4. Date and Place of Birth.  Mr. Boujaadia is approximately 39 years old and a citizen of 
Morocco.  The Defense is unaware of Mr. Boujaadia’s place of birth but believes he was 
born on 5 May 1968. 

5. FBI file number – Unknown.  

6. State and Federal Charges.  The Defense is not aware of any state or federal criminal 
charges are pending against Mr. Boujaadia.  The Defense is aware that Prosecution 
previously stated in a conversation with the Defense that it was considering charging    
Mr. Boujaadia.  The Defense notes, however, that subsequent to this conversation neither 
Mr. Hamdan’s charge regarding the alleged conspiracy to commit murder by transporting 
surface-to-air missiles was amended to name Mr. Boujaadia nor have charges been sworn 
against Mr. Boujaadia.  Consequently, the Defense submits that there is no evidence that 
the Prosecution actually intends to go forward with charges against Mr. Boujaadia. 

7. Whether the Witness is Currently Incarcerated - Mr. Boujaadia is currently detained at 
Naval Station Guantanamo Bay.  In February 2007, Mr. Boujaadia was cleared for 
transfer to Morocco by the Office for the Administrative Review of the Detention of 
Enemy Combatants.  While Mr. Boujaadia was awaiting diplomatic clearance of his 
transfer, the Office of the Chief Prosecutor contacted military defense counsel to inform 
counsel of the transfer and to inquire whether the Defense would be willing to join a 
request for Mr. Boujaadia’s release to be placed on hold.  The Defense declined to join 
the request and requested that the Prosecution agree to a video deposition as an 
alternative to further detention of Mr. Boujaadia.  The Prosecution declined agreement, 
and subsequently submitted an ex parte request that Mr. Boujaadia not be transferred.  To 
the Defense’s information and belief the Prosecution’s request was granted.  (See 
Enclosed letter from Mr. Boujaadia’s counsel dated November 20, 2007.)   
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8. Background of Proceeding – Mr. Boujaadia’s testimony is sought both in conjunction 
with the substantive charges of conspiracy to commit murder in violation of the law of 
war (Charge 1, Specification 2) and providing material support for terrorism by providing 
surface to air missiles (Charge 2, Specifications 3 and 4), and in conjunction with        
Mr. Hamdan’s pre-trial jurisdictional hearing concerning his combatant status scheduled 
for December 5, 2007.  (Referred charges attached.)  Based on representations by the 
Prosecution, the Defense anticipates that the Government will offer evidence concerning 
the circumstances of Mr. Hamdan’s capture at the December 5 hearing.  As an eyewitness 
to the events surrounding Mr. Hamdan’s capture, Mr. Boujaadia’s testimony will be 
essential to challenge the Government’s assertion that Mr. Hamdan was captured while 
traveling with other fighters and while transporting weapons. 

9. Statement of Expected Testimony and Necessity – Mr. Boujaadia was captured in the 
same operation and by the same indigenous forces as Mr. Hamdan. Based on the 
Defense’s interview of Mr. Boujaadia in September 2004, Mr. Boujaadia is expected to 
testify that prior to capture he was traveling in a separate vehicle from Mr. Hamdan; that 
in the vehicle with him were two Egyptians who were both carrying weapons; that when 
stopped by indigenous forces, these individuals engaged in a fire fight and were 
subsequently killed.  Subsequent to his capture, Mr. Boujaadia stated during interrogation 
that he was “90 percent sure that Mr. Hamdan was the driver of the vehicle.”  During the 
Defense interview of Mr. Boujaadia, he corrected this statement and denied meeting    
Mr. Hamdan until after his capture. 

10. Mr. Boujaadia’s testimony is necessary because it establishes the existence of a second 
vehicle and the presence of other armed men in that vehicle.  Further, it establishes that 
Mr. Hamdan was not part of this group and that this group was the potential source for 
both the surface-to- air missiles and papers allegedly seized in conjunction with           
Mr. Hamdan’s capture.  Testimony relevant to Mr. Hamdan’s possession of surface-to- 
air missiles is relevant both to his combatant status and to the charges against him.  To 
the Defense’s knowledge and belief, Mr. Boujaadia is the only available eye witness to 
these events. 

Based on communications with Mr. Boujaadia’s counsel, the Defense anticipates that   
Mr. Boujaadia, to the extent permitted by law, will refuse to testify absent a grant of 
immunity.  In particular, Mr. Boujaadia’s counsel is concerned that Mr. Boujaadia will be 
subject to retaliatory detention should he testify favorably to Mr. Hamdan.  Accordingly, 
in addition to testimonial immunity, counsel seeks a guarantee from the Convening 
Authority that the Convening Authority will direct the Office of the Chief Prosecutor to 
lift the hold placed on Mr. Boujaadia’s transfer once he has testified.  Providing that    
Mr. Boujaadia’s testimony is videotaped for use at trial, the Defense would have no 
objection to Mr. Boujaadia’s release as the subject matter of both the criminal charges 
and the combatant status hearing involve identical facts. 

11. Willingness to Testify With Grant of Immunity – Based on Mr. Boujaadia’s counsel’s 
representations, if immunity is granted the Defense anticipates that Mr. Boujaadia will 
testify. 
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12. Timeliness- The Defense notes that this request is not submitted in sufficient time to 
permit three weeks’ consideration as required by Regulation 15-3(b).  The Defense was 
unable comply with this requirement because Defense has not yet been served with 
discovery by the Prosecution.  The Defense only became aware of the source, extent, and 
nature of the Government’s evidence relating to Mr. Hamdan’s capture on November 16, 
2007 during a meeting with the Prosecution.  Subsequent to that meeting the necessity for 
Mr. Boujaadia’s testimony at the hearing became apparent.  Thereafter, counsel contacted          
Mr. Boujaadia’s attorney to confirm that Mr. Hamdan would be calling Mr. Boujaadia as 
a witness and, on November 20, 2007, Mr. Boujaadia’s counsel responded with the 
attached letter necessitating this request.  Accordingly, the Defense requests that the three 
week period in advance of granting testimonial immunity be waived.  If the Convening 
Authority is unwilling to waive the three week consideration requirement, the Defense 
requests to be notified as soon as possible so that the Defense may seek an appropriate 
extension of time in conjunction with Mr. Hamdan’s December 5, 2007 hearing. 

 
        /s/ 
  

C.D. Swift 
Civilian Defense Counsel 
Visiting Professor of Law 
Emory University 
1301 Clifton Road 
Atlanta, GA  303022 
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UNITED STATES OF AMERICA
 

)
)
)
 
) DECISION ON THE DEFENSE 

v. ) REQUEST FOR IMMUNITY FOR A 
) POTENTIAL DEFENSE WITNESS 

SALIM AHMED HAMDAN
 )
)
 
) NOV 2 9 2007
 
)
)
)
 

Defense counsel has requested that Testimonial Immunity be granted to Said Boujaadia 
under Rule for Military Commission 704 in order to obtain his testimony in the above captioned 
case. The request is denied. 

~~V:~~ 
Susan J. Crawford U 
Convening Authority 

for Military Commissions 
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Attached for filing in the case of United States v. Hamdan please find Defense Motion to 
Compel Production of Witnesses.  The PDF version is signed and includes attachments.  The 
Word version is unsigned and does not include attachments.

 

Respectfully submitted,

AJP
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Motion 

to Compel Production of Witnesses 
 

4 December 2007 

 
 
 
 
1. Timeliness:     This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:     Defendant Salim Ahmed Hamdan moves to compel production of 

defense witnesses in accordance with Rule for Military Commissions (R.M.C.) 703, Manual for 

Military Commissions, United States (2007 ed.) and 10 U.S.C. § 947j (2006). 

3. Overview:     The defense has requested the production of nine defense witnesses for Mr. 

Hamdan’s jurisdictional hearing, which is currently scheduled for 5 December 2007.  The 

prosecution has refused to produce any of these witnesses, and it has provided no explanation for 

its refusal.  Because the right to call witnesses in one’s own behalf is a fundamental right, and 

because Mr. Hamdan cannot receive a fair adjudication of the personal jurisdiction issue without 

the production of these witnesses, Mr. Hamdan seeks the production of the requested defense 

witnesses. 

4. Burden and Standard of Proof:     The burden of persuasion on this motion rests with 

the moving party.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004). 

5. Facts:   

A. On November 15, 2007, the Defense sent a request by electronic mail to the 
Prosecution for assistance in securing the opportunity to interview five potential 
defense witnesses in order to adequately prepare a request under R.M.C. 
703(c)(2)(B)(i).  The Defense requested interviews with five detainees currently 
in the custody of the United States and detained at Guantanamo:  Khalid Shaykh 
Muhammad, Ramzi Bin al-Shib, Abu Faraj al Libi, Said Boujaadia and Abdul 
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Rahim al-Sharqawi.  (Attachment A.)   

B. On November 20, 2007, having failed to receive a response, the Defense 
reiterated its request, noting that the military judge had ordered the Defense to 
provide its request for production of witnesses by November 28, 2007.  
(Attachment B.) 

C. On November 20, 2007, the Prosecution responded by requesting information 
required by R.M.C. 703(c)(2)(B)(i).  (Attachment C.) 

D. On November 21, 2007, the Defense sent a memorandum to the Prosecution 
informing it that a request for access to potential witnesses is governed by R.M.C. 
701(j), and provided additional information as to the relevance of the requested 
interviews.  (Attachment D.) 

E. On November 28, 2007, the Defense provided a list of proposed witnesses to the 
commission and the Prosecution and submitted a request for production of 
witnesses pursuant to R.M.C. 703.  (Attachments E, F.)  The Defense request 
provided as much detail as was possible without the prior interviews of the five 
detainees. 

F. The Prosecution has refused to produce these witnesses, and it has provided no 
explanation for its refusal. 

6. Law and Argument:  The right to call witnesses in one’s own defense has long been 

recognized as essential to a fair trial.  In re Oliver, 333 U.S. 257, 273 (1948).  In fact, “[f]ew 

rights are more fundamental than that of an accused to present witnesses in his own defense.”  

Chambers v. Mississippi, 410 U.S. 284, 301 (1973); See also, United States v. McAllister, 64 

M.J. 248, 249 (C.A.A.F. 2007).  In a trial by military commission, this fundamental right is 

provided for in R.M.C. 703(a) and 10 U.S.C. § 949j (2006), and by Common Article 3, which 

requires that Mr. Hamdan be afforded all the judicial guarantees that are “recognized as 

indispensable by civilized peoples.”  Geneva Convention Relative to the Treatment of Prisoners 

of War, 6 U.S.T. 3316, 3318 (1955). 

Mr. Hamdan is entitled to the production of witnesses whose testimony is both “relevant 

and necessary.”  R.M.C. 703(b)(1); 10 U.S.C. § 949j (2006); See e.g., United States v. Breeding, 

44 M.J. 345 (C.A.A.F. 1996).  The language contained in R.M.C. 703(b)(1) is identical to the 
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language contained in Rule for Courts-Martial (R.C.M.) 703(b)(1), Manual for Courts-Martial, 

United States (2005 ed.).  Relevant evidence is “necessary when it is not cumulative and when it 

would contribute to a party’s presentation of the case in some positive way on a matter in issue.”  

R.C.M. 703(f)(1) discussion. 

Aside from Professor Brian Williams, each of the requested defense witnesses were with 

Mr. Hamdan before his capture or immediately thereafter.  Accordingly, these witnesses could 

testify as to whether Mr. Hamdan engaged in activities, or conspired with others to engage in 

activities, that would arguably violate the laws of war.  For example, Mr. Hamdan is charged 

with conspiring with senior members of al Qaeda to attack and murder civilians and to destroy 

property in violation of the law of war.  At the unclassified portion of his Combatant Status 

Review Tribunal Hearing on 10 March 2007, Mr. Khalid Shaykh Muhammad claimed 

responsibility for virtually every terrorist attack attributed to al Qaeda, including the attacks of 

September 11, 2001, which he claimed to have planned “from A to Z.”  In a 10 July 2002 

interrogation summeary, Mr. Hamdan reportedly told investigators that he met Mr. Muhammad 

when he returned to Afghanistan from Yemen in April 2001, and that he regularly saw Mr. 

Muhammad thereafter.  If these accounts are true, then no other person currently in U.S. custody 

is in a better position to testify as to Mr. Hamdan’s participation in the planning or execution of 

violations of the law of war than Mr. Muhammad.       

7. Request for Oral Argument:     The Defense does not request oral argument on the 

issues raised in this motion. 

8. Request for Witnesses:     As the Defense does not request oral argument, the Defense 

does not intend to call witnesses in connection with this motion, but reserves the right to do so if 

oral argument is scheduled and the Prosecution’s response raises issues requiring rebuttal 
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From: Prasow, Andrea, Ms, DoD OGC [ il]
Sent: Thursday, November 29, 2007 6:28 PM
To: , LN1, DoD OGC
Subject: FW: US v. Hamdan - Request for Interviews
Signed By: p

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Thursday, November 15, 2007 14:36
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: US v. Hamdan - Request for Interviews

Gentlemen, 

As you know, the list of witnesses and evidence upon which we intend to rely for the 
December 5 hearing is due on 28 November. In order to determine whether we will call 
certain people as witnesses, we need the opportunity to interview them in advance.  
Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited urpose of preparing for the December 5 hearing.  We do 
not waive the opportunity to seek dditional interviews with them to prepare for trial.

Khalid Shaykh Muhammad, I  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional information you might require from us in order to 
schedule these interviews. 

Thank you, 
AJP 

Andrea J. Prasow 
Office of the Chief Defense Counsel 
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From: Prasow, Andrea, Ms, DoD OGC 
Sent: Thursday, November 29, 2007 6:28 PM
To: L

FW: US v. Hamdan - Request for Interviews
Signed By:

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Tuesday, November 20, 2007 09:42
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: FW: US v. Hamdan - Request for Interviews

Gentlemen,
 
As travel may be difficult with the upcoming holiday, please confirm if you will be 
facilitating these witness interviews in advance of the 28 November deadline to disclose 
the identity of witnesses and to provide the commission with a synopsis of the expected 
testimony.
 
Thank you,
AJP

________________________________

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Thursday, November 15, 2007 14:36
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: US v. Hamdan - Request for Interviews

Gentlemen, 

As you know, the list of witnesses and evidence upon which we intend to rely for the 
December 5 hearing is due on 28 November. In order to determine whether we will call 
certain people as witnesses, we need the opportunity to interview them in advance.  
Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do 
not waive the opportunity to seek additional interviews with them to prepare for trial.

Khalid Shaykh  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional information you might require from us in order to 
schedule these interviews. 

Thank you, 
AJP 

Andrea J. Prasow 
Office of the Chief Defense Counsel 
Office of Military Commissions 
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US v. Hamdan - Request for Interviews

Ms. Prasow = please provide the information required by R.C.M. =03(c)(2)(B)(i). Thank you. wbb.
 
WILLIAM B. BRITT  
LTC, JA, USAR =BR>Deputy Chief Prosecutor  
OFFICE =F MILITARY COMMISSIONS  
(  

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product 
=r information protected under the attorney-client privilege, both of which =re protected from 
disclosure under the Freedom of Information Act, 5 USC =52. Do not release outside of DoD 
channels without prior authorization from the =sender.

 
=/P> 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Tuesday, November 20, 2007 9:42 AM 
To: Britt, =William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, =rian, LT, DoD OGC 
Subject: FW: US v. Hamdan - Request for Interviews 
 
Gentlemen,
 
As travel may be difficult with the upcoming =oliday, please confirm if you will be facilitating these witness 
=nterviews in advance of the 28 November deadline to disclose the identity of =itnesses and to provide the 
commission with a synopsis of the expected testimony.
 
Thank you,
AJP
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 15, 2007 14:36 
To: Britt, =illiam, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, =oD OGC 
Subject: US v. Hamdan - Request for Interviews 
 

Gentlemen, 

As you know, the list of witnesses and =vidence upon which we intend to rely for the December 5 
hearing is due on 28 =ovember. In order to determine whether we will call certain people as witnesses, 
we =eed the opportunity to interview them in advance.  Accordingly, we request =our assistance in 
securing the opportunity to interview the following =ersons for the limited purpose of preparing for the 
December 5 hearing.  We do =ot waive the opportunity to seek additional interviews with them to 

file:///U|/Motion%20to%20Compel%20Attachments/Email%20from%20Britt.htm (1 of 2)12/4/2007 5:39:38 PM
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US v. Hamdan - Request for Interviews

prepare =or trial. 
 
Khalid Shaykh Muhammad, =  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional =nformation you might require from us in order to schedule these 
interviews. 

Thank you,  
AJP 

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

 

file:///U|/Motion%20to%20Compel%20Attachments/Email%20from%20Britt.htm (2 of 2)12/4/2007 5:39:38 PM
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MEMORANDUM 
November 21, 2007 

From: Professor Charles Swift, Civilian Defense Counsel 
 
To: Colonel William Britt, Military Prosecutor 
 
Re: Prosecution Request for Information required by 703(c)(2)(B)(i) in conjunction with 
request to interview detainees at Guantánamo Bay 
  
1. To the best of the Defense’s knowledge and belief, prior to permitting an 
interview of a detainee by defense counsel, other than counsel’s client, the Joint Task 
Force Commander requires the permission of the prosecution. Accordingly, the Defense 
forwarded to the prosecution on November 15, 2007 a request by e-mail to interview Said 
Boujaadia, ISN 0150, Khalid Shaykh Muhammad, ISN 10024, Ramzi Bin al-Shib, ISN 
10013, Abu Faraj al Libi, ISN 10017, and Abdul Rahim al-Sharqawi, ISN unknown. 
 
2. On November 20, 2007, the prosecution responded by e-mail, requesting 
information required by R.M.C 703(c)(2)(B)(i) in conjunction with the Defense request 
to interview the above-mentioned detainees. The Defense disputes the prosecution’s right 
to information under R.M.C. 703.  R.M.C. 703 relates to the production of witnesses. The 
Defense is not at this time seeking the production of the witnesses listed in its e-mail of 
November 15, 2007.  Rather, the Defense seeks only the prosecution’s permission to 
interview the above listed detainees. Accordingly, the Defense does not believe that 
R.M.C. 703 is germane to its request.  Instead, the Defense believes that the relevant 
R.M.C. is 701(j) (Access to witnesses and evidence.).  RM.C. 701(j) provides that “each 
party shall have adequate opportunity to prepare its case and no party may unreasonably 
impede the access of another party to a witness or evidence.”  The Defense asserts that 
the withholding of permission to interview a detainee absent a summary of what the 
detainee’s testimony is expected to be constitutes an unreasonable impediment to access.  
A requirement that the Defense proffer the expected testimony of a potential witness 
before interviewing that witness is contradictory to the purpose of such an interview and 
creates an unreasonable barrier to counsel’s investigation in preparation of a defense for 
Mr. Hamdan. 
 
3. The Defense agrees that for such a request to be reasonable there must be a 
reasonable expectation that the interview could lead to relevant testimonial or physical 
evidence. The Defense believes in this case that the potential for relevant evidence with 
respect to the above-referenced detainees was self-evident.  Nevertheless, to prevent 
further delay, the Defense clarifies the purpose of the interviews as follows:   
 

a) With respect to Said Boujaadia - Mr. Boujaadia was present at the time of Mr. 
Hamdan’s capture and has direct knowledge of the circumstances relating to Mr. 
Hamdan’s capture and any possible hostile act made by Mr. Hamdan immediately prior 
to capture.  The Defense has previously interviewed Mr. Boujaadia, however, at the time 
of the interview the question of whether Mr. Hamdan was a lawful combat and the 
charges related to transportation of surface-to-air missiles were not at issue.  Accordingly 
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the Defense seeks to re-interview Mr. Boujaadia prior to proffering him as a potential 
witness in Mr. Hamdan’s December 5, 2007 pretrial hearing.   

 
b) With respect to the remaining detainees - based on the Defense’s knowledge 

and belief, each possess detailed information on the membership and activities of Al 
Qaeda.  Mr. Hamdan’s alleged membership in and/or support of Al Qaeda is directly 
relevant to the December 5 hearing.  Accordingly, the Defense does not believe that it is 
unreasonable to interview these detainees prior to determining whether to proffer them as 
witnesses for the hearing. 

 
If the prosecution nevertheless believes that a summary of testimony is required 

prior to granting permission to interview the above detainees, the Defense requests that 
denial of its request for interviews be made at the earliest opportunity in order to facilitate 
prompt judicial review. 
 

C. D. Swift  
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UNITED STATES OF AMERICA
 

v.
 

SALIM AHMED HAMDAN
 

Defense Witness List 
for Hearing Scheduled for 5-7 December 2007 

28 November 2007 

The Defense may call the following as witnesses at the hearing scheduled for 
5-7 December, 2007: 

1. Professor Brian Williams 
2. Khalid Shaykh Muhammad 
3. Ramzi Bin al-Shib 
4. Abu Faraj al Ubi 
5. Said Boujaadia 
6. Abdul Rahim al-Sharqawi 
7. Nasser al-Bahri 
8. Muhammed Ali Qassim al-Qala'a 
9. Umat al-Subur Ali Qassim al-Qala'a 
10. Salim Ahmed Hamdan 

Respectfully submitted, 

By' ./if?/fJf'n
L-,""U-SN-

Detailed Defense Counsel 
ANDREA J. PRASOW 
Assistant Defense Counsel 

 
 

  
 
4 

PROF. CHARLES SWIFT 
Emory School of Law 

0 
Civilian Defense Counsel 

HARRY H. SCHNEIDER, JR. 
JOSEPH M. MCMILLAN 
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Pursuant to R.M.C. 703, the Defense requests that the Government provide the following 
witnesses for the Defense at the military commission session scheduled to commence at 
1300 hours on 5 December 2007, at the Courtroom in Guantanamo Bay, Cuba. 
 
 
1.  

 
 

 
 

 
 

 
Synopsis of Expected Testimony 

 
Professor Williams will testify regarding the characteristics of al Qaeda members, 
the functions performed at properties used by al Qaeda, and the nature of al Qaeda 
fighters’ participation in combat in Afghanistan prior to Mr. Hamdan’s capture.  
Professor Williams will testify that both before and after September 11, 2001, in 
the continuing conflict in Afghanistan that concluded with the battle of Tora Bora, 
Arabs including some of Osama bin Laden’s bodyguards and other associates 
fought as part of the 055 Ansars – an Arab brigade that supported Taliban forces.   
 
Professor Williams will testify that the 055 carried arms openly, fought in 
uniform under an established chain of command and fought in conventional 
battles that conformed to the laws of war.  He will testify that the leadership of the 
055 rejected terrorist attacks against civilians as legitimate form of combat and 
did not permit person under their command to engage in such activities.  Professor 
Williams will testify that, prior to September 11, 2001, the 055 Ansars were a 
recognized fighting force in world military communities including the Northern 
Alliance and that the Northern Alliance leadership promised to extend protection 
under the Geneva Convention to members of the Ansars who surrendered or were 
captured.  He is expected to testify that the allegations against Mr. Hamdan 
conform to participation and/or support of the Ansars and not terrorist activities.   

 
Relevance and Necessity of Testimony 

 
Professor Williams is an expert on conflict in Islamic Central Asia, transnational 
jihadi militant movements and al Qaeda.  He has conducted extensive field 
research in Afghanistan and throughout the Muslim world, including Kazakhstan, 
Uzbekistan, Kosovo, Muslim Spain and Jordan/Israel/Egypt.  He is an Associate 
Professor in the Department of History at the University of Massachusetts at 
Dartmouth and has taught at several other institutions.  He has worked as a 
consultant for the Central Intelligence Agency and Scotland Yard.  He has 
published a book and is a frequent contributor to scholarly journals and news 
magazines.  His most recent publications include Taliban Fedayeen:  The World’s 
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Worst Suicide Bombers?, Terrorism Monitor, July 19, 2007 and Anbar’s Sunni 
Militias:  Fighting by Proxy, Jane’s Islamic Affairs, September 25, 2007.  
Professor Williams’ testimony will bear directly on whether Mr. Hamdan is an 
unlawful enemy combatant within the meaning of the MCA and international law. 
 
Professor Williams is testifying as an expert at no cost to the government beyond 
travel costs.  He has served as an expert witness in multiple federal asylum 
hearings on behalf of persons from Southeast Asia in which their previous 
affiliations with organizations such as resistance forces and political or military 
groups was at issue.  Professor Williams’ curriculum vitae is appended to this 
request. 

 
 
2. Khalid Shaykh Muhammad 

Detention Center, Guantanamo Bay, Cuba 
 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Muhammad is a senior al Qaeda leader and 
the head of al Qaeda’s military committee.  As the Government denied the 
Defense request to interview Mr. Muhammad, the Defense is unable to provide a 
more detailed synopsis of the Mr. Muhammad’s expected testimony.  However, 
based on publicly available statements made by the Government and Mr. 
Muhammad, the Defense believes Mr. Muhammad will testify regarding his role 
in al Qaeda and will testify that Mr. Hamdan was not a member of al Qaeda, or 
that he was not involved in either the planning or execution of acts that allegedly 
violate the law of war. 
 
Relevance and Necessity of Testimony 
 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. 
Muhammad’s alleged role in al Qaeda suggests he will be able to testify as to 
whether Mr. Hamdan was also a member of that organization and whether he 
participated in the planning or execution of acts that allegedly violated the law of 
war.  Specifically, Mr. Hamdan is charged with conspiring with members of al 
Qaeda to violate the laws of war by hijacking aircraft, attacking civilians, and by 
engaging in terrorism.  At his Combatant Status Review Tribunal Hearing on 
March 10, 2007, Mr. Muhammad admitted his involvement in virtually every 
terrorist act allegedly committed by al Qaeda since 1996.  But he insisted that 
many of the Arabs captured in Afghanistan who are now detained at Guantanamo 
Bay were not members of al Qaeda and had no involvement in al Qaeda’s terrorist 
activities.  No person in U.S. custody other than Mr. Muhammad could be more 
familiar with the extent of Mr. Hamdan’s involvement in al Qaeda, or whether he 
had any involvement at all. 
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3.  Ramzi Bin al-Shib 
Detention Center, Guantanamo Bay, Cuba 

 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Bin al-Shib is a senior al Qaeda operative 
who was involved in the planning and execution of the attacks on the United 
States on September 11, 2001. As the Government denied the Defense request to 
interview Mr. Bin al-Shib, the Defense is unable to provide a more detailed 
synopsis of Mr. Bin al-Shib’s expected testimony.  However, based on publicly 
available statements made by the Government and Mr. Bin al-Shib, the Defense 
believes Mr. Bin al-Shib will testify regarding his role in al Qaeda and that Mr. 
Hamdan was not a member of Al Qaeda, or that he was not involved in either the 
planning or execution of acts that allegedly violated the law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. Bin al-
Shib’s alleged role in al Qaeda suggests he will be able to testify as to whether 
Mr. Hamdan was also a member of the organization and whether he participated 
in the planning or execution of acts that allegedly violated the law of war. 

 
 
4. Abu Faraj al Libi 
 Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
The Government has alleged that Mr. al Libi is a senior facilitator for al Qaeda.  
In this capacity, Mr. al Libi was allegedly responsible for caring for al Qaeda 
families and transporting al Qaeda fighters to and from Afghanistan.  As the 
Government denied the Defense request to interview Mr. al Libi, the Defense is 
unable to provide a more detailed synopsis of Mr. al Libi’s expected testimony.  
However, based on publicly available statements made by the Government, the 
Defense believes Mr. al Libi will testify regarding his role in al Qaeda and that he 
will further testify that Mr. Hamdan was not a member of al Qaeda, or that he was 
not involved in either the planning or execution of acts that allegedly violated the 
law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. al Libi’s 
alleged role in al Qaeda suggests he will be able to testify as to whether Mr. 
Hamdan was also a member of the organization and whether he participated in the 
planning or execution of acts that allegedly violated the law of war.   
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5. Said Boujaadia  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. Boujaadia was captured and detained in Afghanistan at the same time as Mr. 
Hamdan.  As the Government denied the Defense request to interview Mr. 
Boujaadia, the Defense is unable to provide a more detailed synopsis of Mr. 
Boujaadia’s expected testimony.  However, the Defense believes Mr. Boujaadia 
can testify that he was in a van with two men who were carrying weapons.  Mr. 
Boujaadia is also expected to testify that Mr. Hamdan was not in the van with him 
and the weapons, and that Mr. Boujaadia did not meet Mr. Hamdan until after 
they were both captured by Afghan forces. 
 
Relevance and Necessity of Testimony 
Whether Mr. Hamdan was carrying missiles in his car at the time of his capture is 
an issue central to the determination of whether he is an unlawful enemy 
combatant.  Mr. Boujaadia is an eyewitness to key facts relevant to that 
determination. 

 
 
6. Abdul Rahim al-Sharqawi  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. al-Sharqawi, a/k/a/ Riyadh the Facilitator, is alleged to have served as a 
facilitator for al Qaeda by making travel arrangements for al Qaeda fighters into 
Afghanistan.  As the Government denied the Defense request to interview Mr. al-
Sharqawi, the Defense is unable to provide a more detailed synopsis of Mr. al-
Sharqawi’s expected testimony.  However, the Defense believes Mr. al-Sharqawi 
can testify that he knew Mr. Hamdan was one of Osama bin Laden’s drivers or 
bodyguards but that Mr. Hamdan was neither a member of al Qaeda nor a 
combatant.  He is expected to testify that Mr. Hamdan spent most of his time in 
Afghanistan working on cars.  Government records contend that Mr. al-Sharqawi 
facilitated travel for al Qaeda members. The Defense anticipates that Mr. al-
Sharqawi can testify that he never facilitated any travel for Mr. Hamdan. 
 
Relevance and Necessity of Testimony 

 
Mr. al-Sharqawi, who along with Mr. al-Libi facilitated the movements of al- 
Qaeda fighters to and from Afghanistan, has direct knowledge of Mr. Hamdan’s 
activities in Afghanistan.  Specifically, Mr. al-Sharqawi was in a position to know 
whether Mr. Hamdan was a combatant and whether he participated in the 
planning or execution of acts that allegedly violated the law of war. 
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7. Nasser al-Bahri  
 Sana’a, Yemen 
  

 
  

Synopsis of Expected Testimony 
  

Mr. al-Bahri served as Osama bin Laden’s chief of security, and for a period of 
time headed up his bodyguard force.  During that period of time he had personal 
knowledge as to the membership of bin Laden’s bodyguard detail.  Mr. al-Bahri is 
also Mr. Hamdan’s brother-in-law.  He is expected to testify that Mr. Hamdan 
never joined al Qaeda and had no interest in fighting.  Mr. al-Bahri is expected to 
testify that Mr. Hamdan returned to Afghanistan in 2000 because he learned that 
Mr. al-Bahri was questioned by Yemeni security forces and was concerned that he 
would be considered suspicious because of his association with Mr. al-Bahri.  Mr. 
al-Bahri will also testify that he was present when pictures of Mr. Hamdan were 
taken in which he appeared in uniform and accompanying Osama bin Laden and 
will testify as to the circumstances surrounding those pictures.   

 
 Relevance and Necessity of Testimony 
 

Mr. al-Bahri’s testimony is relevant as it will establish that Mr. Hamdan was not a 
member of al Qaeda during the time period alleged in the charge sheet, that Mr. 
Hamdan did not return to Afghanistan in 2000 to fight, and that Mr. Hamdan’s 
associating with Osama bin Laden was purely professional.  As Mr. al-Bahri is a 
family member of Mr. Hamdan, witness bias may be raised as an issue in the case.  
It is therefore essential that he testify in person so that the commission can judge 
his character and truthfulness. 

 
 
8. Muhammed Ali Qassim al-Qala’a  
  
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 
 

Mr. al-Qala is Mr. Hamdan’s brother-in-law.  He is expected to testify regarding 
Mr. Hamdan’s religious and cultural beliefs, reputation in the community, lack of 
interest in fighting, and the reasons why Mr. Hamdan and his family were in 
Afghanistan in 2001.  Mr. al-Qala is expected to testify that Mr. Hamdan is not a 
Muslim extremist, was not a member of al Qaeda and never espoused anti-
American beliefs, had no interest in fighting and was in Afghanistan in 2001 for 
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employment purposes.  Mr. al-Qala is expected to testify that Mr. Hamdan 
returned to Afghanistan in 2000 because Mr. al-Qala informed him that Yemeni 
security forces had interviewed their brother-in-law and that it was not safe for 
Mr. Hamdan to return to Sana’a. 
 

 Relevance and Necessity of Testimony  
 

Mr. al-Qala’s testimony is relevant as it will establish Mr. Hamdan’s nature of 
peacefulness and that he was not a fighter.  Mr. al-Qala’s testimony is also 
relevant to the circumstances surrounding Mr. Hamdan’s travel to Yemen in 2000 
and his return to Afghanistan.  As Mr. al-Qala is a family member of Mr. 
Hamdan, witness bias may be raised as an issue in the case.  It is therefore 
essential that he testify in person so that the commission can judge his character 
and truthfulness. 

 
 
9. Umat al-Subur Ali Qassim al-Qala'a  
  
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 

Mrs. al-Qala is Mr. Hamdan’s wife.  She is expected to testify as to Mr. 
Hamdan’s reasons for traveling to Afghanistan in 1999 and 2001 and the reason 
Mr. Hamdan did not leave Afghanistan with his wife in 2001.  Mrs. al-Qala is 
expected to testify that Mr. Hamdan traveling to Afghanistan in 1999 with her in 
search of employment and that he never joined al-Qaeda.  Mrs. al-Qala is also 
expected to testify that Mr. Hamdan and she returned home to Yemen in August 
2000 with the intent of remaining there.  However, Yemeni security forces 
questioned Mr. Hamdan’s brother-in-law and he decided it would be safer for his 
family to return to Afghanistan and to return to his previous employment.  Mrs. 
al-Qala is expected to testify that Mr. Hamdan returned to Afghanistan after 
taking her and their daughter to the Pakistani border because it was not safe for 
Arab men to cross at that time. 
 
Relevance and Necessity of Testimony 
 
Mrs. al-Qala’s testimony will establish that Mr. Hamdan was not a member of al-
Qaeda.  As Mrs. al-Qala is a family member of Mr. Hamdan, witness bias may be 
raised as an issue in the case.  It is therefore essential that she testify in person so 
that the commission can judge her character and truthfulness. 
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